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STATEMENT. 


Time of commencement of suit: March 29, 1912. 
Names of Parties to suit: 


Maine Northwestern Development Company, a corporation of 
the State of Maine, plaintiff and appellant. 


Northwestern Commercial Company, a corporation of the State 
of Washington, defendant and appellee. 


| Dates of filing respective pleadings: 
| Amended Answer, filed March 17, 1913. 


| Motion to Strike From Amended Answer, filed February 24, 
1913. 

| 

i 
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Opinion Denying Motion to Strike First Affirmative Defense, 
filed March 25, 1914. 


Order Denying Motion to Strike Affirmative Defense, filed — 


March 26, 1914. 


Third ::mended Answer, filed September 24, 1914. 


Plaintiff's Demurrer to Third Amended Answer, filed Decem- | 


ber 31, 1914. 


Opinion on the Demurrer to the Third Amended Answer, filed 
January 21, 1915. 


Order Overruling Demurrer to Third Amended Answer, filed 
January 25, 1915. 


Amended Complaint, filed July 31, 1915. 


Amended Answer to Amended Complaint, filed September 
20, 1915. 


Motion to Strike Third Affirmative Defense of Answer, filed 
October 2, 1915. 


Order Granting Motion to Strike Third Affirmative Defense 


to Amended Answer to Amended Complaint, filed October 7, 1915. | 


Reply, filed October 25, 1915. 


Deposition : 


Depositions of Edward A. Pierce and James E. Mamter taken | 


upon notice, at Portland, Maine, April 12th and 13th, 1915; 


Deposition of Edward A. Pierce, taken upon notice at New 
York, N. ¥., April Voc ios. 


Deposition of William H. Rust, taken by stipulation of date 
duly 291: 


Time of Trial: Nov. 23, 24, 26, 30, Dee. 1, 1915. 
Verdict of Jury: Filed Dee. 1, 1915. 
Final Judgement entered: Dec. 2, 1915. 


Citation on Appeal: Date of issuance, March 8, 1916. Date 
of service, March 8, 1916. Date of filing, March 9, 1916. 
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In the United States District Court, for the Western District of 
Washington, Northern Division. 


Now 21 li 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 


VS. 


Northwestern Commercial Company, a corporation, Defendant. 
Amended Answer. 


The defendant comes, and for its amended answer to the com- 
plaint herein, alleges: 
le 


It denies that it has any knowledge or information sufficient 
to form a belief as to any of the allegations set forth in paragraphs 
numbered J, I}, WI, IX and NX of said complaint. 


il 


It denies each and every allegation contained in paragraphs 
numbered V and VI of said complaint. 


Il. 


It denies that there is now due and owing from defendant 
to the plaintiff the sum of One Hundred Twenty-five Thousand 
Dollars ($125,000.00) together with interest thereon from March 
12th, 1912, on any subscription to preferred stock of plaintiff. or 
on any other account whatever, and it denies that there is due and 
owing from defendant to plaintiff any sum whatever on any account. 


And for a further and first affirmntive defense to said com- 
plaint, defendant says: 
il 


That at the time of the alleged subseription to the capital stock 
of said plaintiff, the John Rosene described in Exhibit “A” attached 
to the complaint herein, was the promoter and managing director 
of plaintiff, and was at the saine time also president of this defend- 
ant. That the said Rosene as such promoter of the plaintiff com- 
pany, and by virtue of certain contracts and agreements entered into 
between the promoters of said plaintiff company and the said John 
Rosene, and entered into between the said Rosene and the said 
plaintiff company, was personally interested in procnring snbserip- 
tions to the preferred stock of the plaintiff company. That the 
said John Rosene had no authority to make any subscription con- 
tract for or on behalf of this defendant for any of the shares of the 
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preferred stock of said plaintiff company, either as its President 
or otherwise, and that if any such subscription contract was signed 
by said Rosene purporting to be on behalf of this defendant com- 
pany, it was without the knowledge or consent or authority of this 
defendant, and was made by him in furtherance of his personal 


interest in the plaintiff company, and to benefit himself as a pro- | 
moter and contractor therewith, and at a time when he was its man- © 


aging director—all of which was well known to said plaintiff at 
the time. 


And for a further and second affirmative defense to said com- — 


plaint, defendant says: 
1 


That on or about the 20th day of September, 1907, the said 


plaintiff, acting by and through its managing Director, one John | 
Rosene and its Treasurer and a Director, one Arthur A. Houseman, ° 
in consideration of the waiver and release by said defendant of any © 


right to repudiate payments to plaintiff theretofore made aggregat- 
ing One Hundred Twenty-five Thousand Dollars ($125,000.00) for 
shares of stock of said plaintiff, which payments had been so made 
without authority of said defendant, and the waiver by said defend- 
ant of any right to recover from plaintiff said sum of One Hundred 


Twenty-five Thousand Dollars ($125,000.00), or any part thereof, — 


orally waived, released and discharged this defendant from any 
Hability to said plaintiff for or on account of said alleged subscrip- 
tion contract pretended to have been made by the said Rosene on 
behalf of this defendant and pleaded in said complaint. 


And for a further and third affirmative defense, defendant 


Says: 
Ie 


That in the certificate of organization of said plaintiff 
company and in its By-laws, its capital stock was fixed at the sum 
of Six Million Two Hundred Fifty Thousand Dollars ($6,250,- 
000.00), divided into five hundred thousand (500,000) shares of 
the par value of Two Million Five Hundred Thousand Dollars 
($2,500,000.00) of preferred stock, and seven hundred fifty thou- 
sand (750,000) shares of the par value of Three Million Seven Hun- 
dred Fifty Thousand Dollars ($3,750,000.00) of common stock. 
That the whole number of the said preferred shares of the capital 
stock of said plaintiff corporation has never been taken, issued or 
subseribed for; nor has the whole number of said common shares ' 
been either taken or subscribed for. 
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WHEREFORE, defendant prays that said complaint may be 
dismissed and that it may go hence without day and recover from 
the plaintiff its costs and reasonable disbursements herein. 


BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. 


State of Washington, Connty of King.—ss. 


C. A. MeMasters, being duly sworn, states: That he is the 
Secretary of the Northwestern Commercial Company, a eorporation, 
| defendant in the sbove entitled eanse; that he has read the fore- 
going answer, kuows the contents thereof, and that the statements 
therein are true. 
C) x) MeMxs Tlie: 

Sworn to and subscribed before me this 15th day of February, 
1913. 
(Notarial Seal.) F. F. MERRITT, 


Notary Publie in and for the State of Washington. 
residing at Seattle. 


Service of within Amended Answer this 15th day of Feby., 
1913, and receipt of a copy thereof, admitted. 


WILLIAM H. GORHAM, 
Attorney for Plaintiff. 


| Indorsed: Amended Answer: Filed in the U. 8S. Distriet 
) Court, Western Dist. of Washington, Mar. 17, 1918. Frank L. 
) | Mtosby, Clerk. By E. M. L. Deputy. 


i In the United Siates District Conrt for the Western District of 
Washington, Northern Division. 


| Nos See 


Maine Northwestern Development Company, a corporation, 
| Plaintiff, 


Vs. 
Northwestern Commercial Company, a corporation, Defendant. 


Motion to Strike From Amended Answer. 


Comes now the above named planitiff and moves to strike from 
defendant’s amended answer herein as follows: 


| First: All of the first affirmative defense in: said Amended 
Answer contained on the following grounds: 


(1) That so much thereof as alleges want of knowledge, con- 
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sent or authority of defendant to make the subscription conta) 
pleaded in the complaint, does not constitute new matter ; ; 


(2) That so much thereof as alleges that John Rosene was a 
moter and Managing Director of Plaintiff Company and at the 
same time President of this Defendant Company, and as such pro- 


moter, by virtue of certain contracts and agreements alleged in said 
affirmative defense, was personally interested in procuring sub- 
scriptions to the preferred stock of plaintiff company in further. 
ance of his personal interest and to benefit himself as promoter and 
contractor therewith, constitutes a defense cognizable, if at all, on 
the equity side of the Court; 


Second: All of said first affirmative defense, excepting the| 
words 
‘‘That the said John Rosene had no authority to any sub- 
scription contract for or on behalf of this defendant for any 
of the shares of preferred stock of said plaintiff company, | 
either as its President of otherwise, and if any such subscrip- 
tion contract was signed by said Rosene purporting to be on 
behalf of this defendant Company, it was without the knowl- 
edge or consent or authority of this defendant”’ 


commencing in line 14 and ending in line 20, page 2 of said Answer; 
and further excepting the words ; 


‘‘All of which was well known to said plaintiff at the 
time,’’ 


commencing on line 23 and ending on line 24 of said page 2, on the 
following grounds: 


That the allegations of said defense other than as exceptec 
herein ; 
(1) are irrelevant, ; | 
(2) constitute, if any, an equitable defense improperly merget 
and united with a legal defense. 


WILLIAM H. GORHAM, 
Attorney for Plaintiff. 


Copy of within Motion received this 24th day of February, 1913. 


BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. | 


Indorsed: Motion to strike from Amended Answer. Filed i 
the U.S. District Court, Western Dist. of Washington, Feb. 24, 191e 
Frank L. Crosby, Clerk. By E. M. L., Deputy. 
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United States District Court, Western District of Washington, 
Northern Division. 


Maine Northwestern Development Company, Plaintiff, 
vi. 

Northwestern Commercial Company, Defendant. 

| No. 2117. 

j 


Filed March 25, 1914. 


On Motion to Strike an Affirmative Defense. Motion Denied. 
William H. Gorham, for Plaintiff. 

' Bogle, Graves, Merritt & Bogle, for Defendant. 
NETERER, District Judge. 


) This is an action upon an assessment levied upon subscribers to 
the stock of the plaintiff corporation. The plaintiff has moved to 
‘trike the following portion of the first affirmative defense of the 
defendant corporation: 


; ‘That at the time of the alleged subscription to the capital 
stock of said plaintiff, the said John Rosene described in Exhibit 
‘A’ attached to the complaint herein, was the promoter and man- 
aging director of plaintiff, and was at the same time also president 
of this defendant. That the said Rosene as such promoter of the 
plaintiff company. and by virtue of certain contracts and agree- 
ments entered into between the promoters of said plaintiff com- 
pany and the said John Rosene, and entered into between the said 
Rosene and the said plaintiff company, was prsonally interested in 
procuring subscriptions to the preferred stock of the plaintiff com- 
pany . . . and was made by him in furtherance of his personal 
interest in the plaintiff company, and to benefit himself as a pro- 
moter and contractor therewith, and at a time when he was its 


“managing director.’’ 
_ | Plaintiff contends that the above constitutes an equitable de- 


tense and as such cannot be interposed in an action at law. Many 

authorities are cited by plaintiff to prove that the alleged action of 
| lthe defendant’s president was a breach of a fiduciary obligation, 

and thus that it amounts to fraud and cannot be pleaded as a de- 
_ fense in this action. 


I cannot understand that the plaintiff seriously contends that 

( "rand is always an equitable defense and may never be pleaded at 
aw. The authorities cited are merely to the effect that a party 
when sued at law upon his own solemnly executed contract may not 

4 ae upon the ground of fraud unconnected with its execution. 
This holding is based upon the common law rule that a party to a 


! 
| 
} 
| 
} 
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sealed instrument was bound by its recitals when it was introduced: 
in a court of law, and could attack it for fraud only where such, 
fraud was Conmecied with the execution of the instrument in such 
a way as to render it not the deed of the party. 


\ 
Hill v. Northern Pac. Ry. Co., 104 Fed. 754; | 
Pacific Mut. Life Ins. Co. v. Webb, 157 Fed. 155; 
Levi. v. Mathews, 145 Fed. 152; 
Hill v. Northern Pac. Ry. Co., 113 Fed. 914 (C. C. A.); 
George v. Tate, 102 U.S. 564. 


The proper procedure, according to these authorities, where the 
fraud relates merely to the consideration or inducement to contract 
is for the party defrauded to apply to a court of equity which 
might set aside the instrument upon such terms as might be deemed 
just, whereas a court of law would be limited to the validity or 
invalidity of the deed. 


Hartshorn v. Day, 19 How. 211, 223. 
But there is no such magic in the word ‘‘fraud’’ as to rob a 
court of law of jurisdiction, irrespective of the nature of the fraud 
charged. Where the fraud is of such a nature as to render the con- 
tract against public policy or illegal courts of law have universally 
refused to enforce it. 


9 Cye. 465. 


To wave aside such a defense on the ground that it was a mat- 
ter for equitable cognizance alone would be to make a court of law 
a potent agency in the accomplishment of illegal and unlawful 
designs. 
Plaintiff’s counsel occupies the unique position of asking the 
court to enforce a contract which he zealously contends is fraudu- 
lent; and to bring the defense pleaded by defendant within the 
meaning of the word fraud, he quotes good law and sound morals, 
neither of which are beyond the province of this court to recognize 
and enforce. From Twin-Lick Co. v. Marbury, 91 U. S. 587, he 
gleans the following: 


‘‘That a director.of a joint stock corporation occupies one of 
those fiduciary relations where his dealings with the subject matter 
of his trust or agency and with the beneficiary or party whose inter- 
est is confided to his care, is viewed with jealousy by the courts and 


may be set aside on slight grounds, is a doctrine founded on the 


soundest morality and which has received the clearest recognition in 
this court and in others.’ 


He also incorporates in his brief the following from Wardell v. 
N. P. R. R. Co., 108 U.S. 651: 
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‘Tt is among the rudiments of the law that the same person 
cannot act for himself and at the same time, with respect to the 
‘same matter, as the agent for another, whose picersts are conflict- 
ing. Thus a person cannot be a purchaser of property and at the 
same time the agent of the vendor. The two positions impose dif- 
ferent obligations, and their union would at once raise a conflict of 
interest and duty; and ‘constituted as humanity is, in the majority 
‘of eases duty would be overborne in the struggle.’ Marsh v Whit- 
more, 21 Wall, 183. The law therefore will always condemn the 
transaction of a party on his own behalf, when in respect to the 
‘matter concerned, he is the agent of others, and will release against 
‘them whenever their enforcement is seasonably resisted.’’ 


Plaintiff cites other authorities to bring such a defense as that 
where pleaded within the category of frand. It is therefore unneces- 
‘sary to discuss the effect of the facts pleaded upon the contract. 
While some respectable authority might be found to the effect that 
a contract made by the manager of one corporation with another 
corporation of which he is also manager is not wholly void and may 
be enforced where the party seeking its enforcement shows its fair- 
‘ness by clear and convincing proof (Geedes v. Anaconda Copper 
mining Co., 197 Fed. 860), yet where the party upon whom this 
‘burden i is at admits the fraud, it will hardly be contended that the 
‘contract should be enforced by a court of law or any other court. 


2 Thompson on Corporations, Sec. 1242. 


Of course such an admission is merely for the purposes of ar- 
‘gument on the motion, but where the relationship pleaded is such as 
to throw upon the plaintiff as a matter of law the burden of show- 
ing absence of fraud, plaintiff’s admission of fraud makes the de- 
ffense which it moves to strike a perfect defense against its right of 
action. 


| 
| 
; 


os 


Of agreements such as that here alleged, which tend to promote 
2 breach of duty of persons who stand to others in a fiduciary rela- 
vion, 9 Cyc. 474, says: 
| “While it is often said that such agreements are against public 
olicy, because it is the policy of the law to secure fidelity in the 
discharge of their duties by all persons holding such positions of 
rust and confidence, yet it is more accurate to say that such agree- 
ments, tending to cause unfaithful conduct by fiduciaries, are illegal, 
yecause they are in effect agreements to wrong or defraud the per- 
ons whose interest the fiduciaries have in charge.’’ 


It would indeed be a harsh system of jurisprudence that would 
end any of its courts to the enforcement of contracts in violation 
f fiduciary relations. While the distinction between law and equity 
's studiously preserved in our federal system, that distinction does 
tot go to the extent of compelling one court to enforce agreements 


i 


| 
H 


y| 
| 
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which the other would abhor. Both are established to promote the) 
well-being of society, and this may not be promoted by encouraging, 
the violation of the most sacred duties known to the law. | 


Woodstock Iron Co. v. Extension Co., 129 U. S. 643; 
West v. Camden, 136 U. S. 507. 


It is unnecessary to discuss the other portion of the motion to 
strike. 
The motion is denied. 


JEREMIAH NETERER, Judge. 


Opinion on denying motion to strike first affirmative defense. 
Filed in the U. S. Distriet Court, Western Dist. of Washington, 
Northern Division, Mar. 25, 1914. Frank Ll. Crosby, Clerk. By.’ 
KE. M. L., Deputy. 


ee 


In the District Court of the United States, for the Western District 
of Washington, Northern Division. 


Maine Northwestern Development Company, a_ corporation,. 
Plaintiff. 
VS. 


Northwestern Commercial Company. a corporation, Defendant. 


Now arly. 

Order Denying Motion to Strike Affirmative Defense. 

The above matter having come duly and regularly on to be. 
heard before the Court, upon motion of said plaintiff to strike out 
certain portions of defendant’s amended answer herein, and said 
motion having been duly submitted to the Court for consideration’ 
upon briefs of the respective parties herein, and the Court having 
duly considered said motion and the arguments of counsel thereon, 
and being fully advised in the premises, and having heretofore, and 
on March 25, 1914, filed its memorandum decision denying said. 
motion: 


Now Therefore, it is ordered that said motion be, and the: 
same is hereby, in all things, denied. Exeeption noted. 
Done in open court this 26th day of March, 1914. 


JEREMIAH NETERER, 
United States District Judge. 


Indorsed: Order denying motion to strike affirmative defenses. 
Filed in the U. S. District Court, Western Dist. of Washington, 
Northern Division. Mar. 26, 1914. Frank bl. Crosby, Clerk, By 
E. M. L., Deputy. 
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In the United States District Court, for the Western District of 
Washington, Northern Division. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 


vs. 
Northwestern Commercial Company, a corporation, Defendant. 


No. 2117. 


Third Amended Answer, 
The defendant comes, and for its third amended answer to the 
amended complaint herein, alleges: 
if 


It denies that it has any knowledge or information sufficient 
to form a belief as to any of the allegations set forth in para- 
graphs numbered I, II, III, 1X and X of said complaint. 


Il. 


It denies each and every allegation contained in paragraphs 


' V and VI of said complaint. 


Il. 


It denies that there is now due and owing from defendant to 


the plaintiff the sum of one hundred twenty-five thousand dollars 
_ ($125,000) together with interest thereon from March 12, 1912, on 


any subscription to preferred stock of plaintiff, or on any other ac- 
count whatever, and it denies that there is due and owing from 
defendant to plaintiff any sum whatsoever on any account. 


And for a further and first affirmative defense, defendant says: 


I. That at the time of the alleged subscription to the capital 


' stock of plaintiff company on behalf of this defendant by John 


i a 


Rosene, shown in ‘‘Exhibit A’’ attached to the complaint herein, 
said John Rosene had no authority to make any subscription to the 
capital stock of plaintiff company for or on behalf of this defend- 
ant, and such subscription, if made by said Rosene purporting to 
act on behalf of this defendant, was made without the knowledge 


_ or consent or authority of this defendant: that said Rosene, at the 
time said subscription is alleged in said complaint to have made, 


and prior thereto, was one of the promoters and managing directors 
of said plaintiff, and had entered into certain contracts with other 
promoters thereof and with said plaintiff whereby it was agreed, 
among other things, that said Rosene, together with said other pro- 
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moters, would organize the plaintiff corporation, and that said Ro- 
sene would sell and convey to said plaintiff—when organized — 
certain alleged mining claims and water rights, and for which he 
was to recieve, in part payment, the sum of two hundred and fifty 
thousand dollars; and was also to receive one million two hundred 
and fifty thousand dollars of the common stock of plaintiff for the 
benefit of himself and the said other promoters; that it was further 
understood and agreed, among other things, and as a part of said 
arrangement, that said Rosene would subscribe for preferred shares 
of stock of plaintiff on behalf of this defendant in said sum, and 
that the money realized on such subscription should and would be 
appropriated to the payment of said Rosene of said two hundred 
and fifty thousand dollars under said contract. That the said al- 
leged subseription on behalf of this defendant, referred to in said 
complaint, was made by said Rosene pursuant to this agreement and 
understanding by him with said plaintiff and its promoters, and 
in furtherance thereof and of his own personal interests and those 
of said other proiroters, and not otherwise. <All of which was well 
known to plaintiff, and of all of which said facts this defendent was 
ignorant until after suit was commenced by plaintiff against this 
defendant on said pretended subscription. 


.2. That upon the organization of plaintiff company, said Ro- 
sene, pursuant to said agreement and understanding, did convey 
said mining claims of said plaintiff. 


3. That said Rosene subsequently, without the knowledge or 
consent of this defendant, caused moneys of this defendant, ag- 
gregating one hundred and twenty-five thousand dollars, to be turn- 
ed over to plaintiff on said alleged subscription, and said plaintiff 
turned said money over to said Rosene pursuant to the terms of 
the agreement and understanding hereintofore set out. 


4. That immediately upon being informed that said alleged 


subscription had been made by the said Rosene purporting to act, 


for this defendant, this defendant disaffirmed and repudiated the 
same and notified the plaintiff of its disaffirmance and repudiation 
thereof, and defendant has never at any time ratified, approved 
or adopted said subscription, but has at all times repudiated the 
same. 


And for a second and further affirmative defense, defendant 
Says: 

1. It repeats all of the allegations contained in its first af- 
firmative defense herein. 


2. That on or abont the 20th day of September, 1906, this 
defendant learned that said John Rosene, without its knowledge 
or consent, had turned over funds of this defendant to plaintiff 
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in the aggregate amounts of one hundred and twenty-five thousand 
dollars on said alleged subscription, which subscription had there- 
tofore been disaffirmed by this defendant; that defendant, having 
a claim or right under the law and the facts, to recover from plain- 
tiff said sum so received by it, the said plaintiff, acting by and 
through the said John Rosene, its managing director, and Henry 
W. Davis, its president, and Arthur A. Housman, its treasnrer 
and a director, they being duly authorized to act for plaintiff in 
the premises, agreed ‘and stipulated, orally, to waive and release, 
and did waive, release and discharge this defendant from any 
liability to plaintiff and from any further claim of any kind or 
nature, by plaintiff against defendant for or on account of said 
alleged subscription agreement, in consideration of the waiver and 
release by defendant of its right or claim of right to recover from 
plaintiff the said sum of one hundred and twenty-five thousand 
dollars so turned over to it from or out of the assets of this defend- 
ant as above stated. 


3. That said agreement of settlement, mutual release and 
accord was accepted by plaintiff and acquiesced in for a period of 
more than three years, and no claim was made or asserted by it 
against this defendant of any kind whatever until the commence- 
ment of its first action against defendant in 1910. 


That it had previously repudiated and disaffirmed said sub- 
scription agreement, and has constantly since said last named date 
repudiated and disaffirmed same and disclaimed any liability there- 
under. 


And for a further affirmative defense, defendant says: 


The right of action of plaintiff herein did not accrue within 
six years prior to the commencement of this action. 


WHEREFORE defendant prays that said complaint may be 
dismissed, and that it may go hence without day and recover from 
the plaintiff the said sum of one hundred and twenty-five thousand 
($125,000), with interest from September 20, 1906, and its costs 
and disbursements herein. 


BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. 


STATE OF WASHINGTON, County of King. 


R. W. BAXTER, being duly sworn, states: 


That he is the President of the NORTHWESTERN COM- 
MERCIAL COMPANY, a corporation, defendant in the above en- 
titled action ; that he has read the foregoing third amended answer, 
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knows the eontents thereof, and that the statements therein are 


true. 
R. W. BAXTER. 


SUBSCRIBED and sworn to before me this 23rd day of Sep- 
tember, A. D., 1914. 
F. T. MERRITT, 
Notary Public in and for the State of 
Washington, residing at Seattle. 


Service of within Amended Answer this 21st day of Sept., 1914, 
and receipt of a eopy thereof, admitted. 


WILLIAM H. GORHAM, 
Attorney for Plaintiff. 


Indorsed: Third Amended Answer. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Division, Sept. 
24, 1914, Frank L. Crosby, Clerk. 
By E. M. L., Deputy. 
United States District Court, Western District of Washington, 
Northern Division. 


No. 2117. 


Maine Northwestern Development Company, a_ corporation, 
Plaintiff, 
v. 


Northwestern Commercial Company, a corporation, Defendant. 


Plaintiff’s Demurrer to Third Amended Answer. 


Comes now the plaintiff, and reserving its reply to the fourth 
affirmative defense of the third amended answer herein, demurs 
to said third amended answer as follows: 


I. 


Plaintiff demurs to the first affirmative defense eontained in 
said third amended answer on the grounds: 

1st. That the new matter therein contained does not con- 
stitute a defense: 

2nd. That the new matter therein contained is matter of 
purely equitable cognizance not properly pleadable in an action 
at law. 

II. 


Plaintiff demurs to the seeond affirmative defense contained 
in said third amended answer on the grounds: 


Ist. That the new matter therein contained does not consti- 
tute a defense; 


j 


| 
: 
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2nd. That the new matter therein contained is matter of pure- 
ly equitable cognizance not properly pleadable in an action at law. 


| ITT. 


Plaintiff demurs to so much of the third affirmative defense 
contained in said third amended answer as was not stricken by 
the order of court entered herein on October 19th, 1914, on the 
ground : 


That the new matter therein contained does not constitute a 
defense. 


WILLIAM H. GORHAM, 
Attorney for Plaintiff. 


Indorsed: Plaintiff’s Demurrer to Third Amended Answer. Filed 
in the U. 8S. District Court, Western Dist. of Washington, 
Northern Division, Dec. 31, 1914. Frank L. Crosby, Clerk. 


By E. M. L., Deputy. 


United States District Court, Western District of Washington 
Northern Division. 


No. 2117. 
Maine Northwestern Development Company. a _ corporation, 
Plaintiff, 
Vv. 


Northwestern Commercial Co., a corporation, Defendant. 
Filed January 21, 1916. 
On Demurrer to Third Amended Answer. 


Demurrer overruled. 


WILLIAM H. GORHAM, 
For Plaintiff. 


BOGLE, GRAVES, MERRITT & BOGLE, 
For Defendant. 


NETERER, District Judge. 


An order may be presented overruling the demurrer to each 
affirmative defense, and in this connection I desire to refer to the 
lanzuage employed in the order denying a motion to strike parts of 
the affirmative defense, filed October 16, 1914, in which it was said 
that the ‘‘matter being merely explanatory of the denial set forth 
in this defceuse and not being prejudicial.’’ I refer to this language 
for the reason that it is apparent from the argument before the 
bar and the language emploved that some of the matters set forth 
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in this answer in the several causes of defense, may prove to be 
purely matters of equitable defense, and if so, would have to be 
excluded upon the trial of the law action. 
JEREMIAH NETERER, 
Judge. 

Indorsed: Opinion on the Demurrer to the Third Amended 
Answer. Filed in the U.S. District Court, Western Dist. of Wash- 
ington, Northern Division, Jan. 21, 1915. Frank L. Crosby, Clerk. 
By E. M. L., Deputy. 


United States District Court, Western District of Washington, 
Northern Division. 


No. 2117. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 


VS. 
Northwestern Commercial Company a corporation, Defendant. 
Order overruling Demurrer to Third Amended Answer. 


This cause having come on duly and regularly to be heard be- 
fore the Court upon plaintiff’s demurrer to the first, second and 
third affirmative defenses set forth in defendant’s third amended 
answer herein, 

The Court having duly considered said demurrer and the ar- 
guments of counsel thereon and the briefs of the respective parties 
thereon. 

And the Court being fully advised in the premises and having 
heretofore on January 21, 1915, filed its memorandum decision over- 
ruling said demurrer, 

Now Therefore, it is ordered, that said demurrer to the first 


and second affirmative defenses of the third amended answer be .— 


and the same is hereby in all things overruled; to which ruling 
plaintiff excepts and its exception is allowed; 

And it is further ordered, that the demurrer to so much of 
the third affirmative defense in said third amended answer as was 
not stricken by order of the Court entered herein on October 19th, 
1914, be and the same is hereby sustained. Exception noted. 

Dated, Seattle, January 25th, 1915. 
JEREMIAH NETERER, 
Judge. 

Order on Demurrer to Third Amended Answer. Filed in the 
U. S. District Court, Western Dist. of Washington, Northern Di- 
vision, Jan. 25, 1915. Frank IL. Crosby, Clerk. By E. M. L, 
Deputy. 
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United States District Court, Western District of Washington, 
Northern Division. 


No. 2117. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 


VS. 


Northwestern Commercial Company, a corporation, Defendant. 
Amended Complaint. 
Plaintiff complains and alleges: 


Ih 


That during all of the times herein mentioned the plaintiff 
was and now is a corporation duly organized and existing under the 
laws of the State of Maine and authorized to do and doing business 
in the State of Maine and elsewhere, from the date of its incorpora- 
tion, March 17, 1906, until January 10, 1912. under the corporation 
name of Northwestern Development Company, and thereafter under 
the corporate name of Maine Northwestern Development Company, 
its corporate name being changed on said last named date in the 
manner prescribed by the laws of the State of Maine. 


II. 


That at all times since January 19, 1912, plaintiff has been and 
now is authorized under the laws of the State of Washington 
to do business within the State of Washington, and that it has 
paid its annual license last due, for the year ending June 30, 1912, 
to the State of Washington. 

ie 


That plaintiff was duly incorporated as aforesaid expressly to 
carry on, among others, the following lawful business: 

“To purchase or otherwise acquire from John Rosene one 
hundred and seventy one certain mining claims and certain water 
rights in Alaska, and as payment therefor to issue and deliver 
$3,750,000 par value of full paid and non-assessable shares in the 
common stock of the corporation and to pay the sum of $245,000 
in cash, on the terms of an agreement to be authorized by its 
board of directors;’’ with a capital stock of $6,250,000, divided 
into two classes to-wit, one class $2,500,000 preferred stock divid- 
ed into 500,000 shares of the par value of $5 each; the other class 
$3,750,000 common stock divided into 750,000 shares of the par 
value of $5 each. 

IV. 


That on, to-wit, March 20, 1906, plaintiff purchased from said 
Rosene said 171 mining claims and water rights in Alaska for the 
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suin of $3,995,000, and as payment therefor on March 30, 1906, is- 
sued and delivered to the order of said Rosene $3,750,000 par value- 
of full paid and non-assessable shares in its common stock and there: 
after paid the sum of $245,000 in cash, on the terms of an agree- 
ment authorized by its board of directors, which said mining claims | 
and water rights were, in the judgment of plaintiff’s directors, 
necessary for its business, and which said sum of $3,995,000 was, 
in the honest and bona fide judgment of plaintiff’s directors, the 
fair and reasonable value of said mining claims and water rights. — 


Ve 


That said purchase by plaintiff from said Rosene of said min- 
ing claims and water rights as aforesaid was authorized by a reso- + 
lution duly adopted by the unanimous vote of its board of directors — 
at a meeting of said board duly called and held on March 20, 1906, 
at which all of the directors of plaintiff were present and parti- 
eipating; and that said directors, together with said Rosene, were 
on said last named day the owners and holders of all of the capital 
stock of plaintiff then issued and outstanding; and that said pur- 
chase was thereafter ratified, approved and confirmed by the | 
unanimous vote of all of the stockholders of plaintiff at a meeting 
of said stockholders duly called and held on March 29, 1906 at 
Portland, Maine, at which meeting last aforesaid all of the capital 
stock of plaintiff then issued and outstanding was represented and 
voted. 

VI. 


That on March 21, 1906, said purchase was completed by the 
delivery by said Rosene to plaintiff of an indenture duly executed 
and acknowledged, between said Rosene and plaintiff, conveying 
to plaintiff said mining claims and water rights. 


VIi. 


That thereafter and prior to April 4, 1906, of said full paid 
common stock so issued as aforesaid, 499,989 shares were by said 
Rosene deposited with A. A. Housman & Company for delivery 
to the order of the several subscribers to the preferred shares of 
capital stock of plaintiff, at the rate of one share of common 
for every $5 paid on account of their subscriptions respectively, 
and ever since said last named date up to May 1, 1909, said A. A. 
Housman & Company have been ready, able and willing, and ever 
since said May 1, 1909, the plaintiff, as assignee of said A. A. 
Housman & Company of said common shares last aforesaid solely 
for the purpose of delivery as aforesaid, has been ready, able 
and willing to deliver common shares of plaintiff’s capital stock 
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to the order of the several subscribers to the preferred shares of 
plaintiff’s capital stock at the rate aforesaid. 


Vill. 


That plaintiff, at all times since said 4th day of April, 1906, 
has been and now is ready, able and willing to issue and deliver 
‘to defendant its preferred stock to the amount of defendant’s sub- 
scription thereto, upon payment of said subscription. 


TX. 


That during all of the times herein mentioned, defendant was 
and now is a corporation organized and existing under the laws 
‘of the State of Washington. 

} X. 


| 


That subsequent to the incorporation of plaintiff from time 
to time subscriptions were made to said preferred stock under a 
form of subscription agreement common to all subseribing thereto; 
‘and of said $2,500,000 preferred stock, the defendant, on, to-wit, 
- ‘April 4th 1906, by its subscription agreement in form common to 
lan subseribers, for value received, subscribed to $250,000 thereof 
and thereby agreed to pay therefor as follows: 
20% of said subscription on signing; 
10% of said subscription on July 15, 1906; 
j and the residue thereof from time to time as called for by 
. the directors of plaintiff on thirty days’ notice, provided that not 
over 50% of said subscription should be payable during the year 
1906; a copy of which said subscription agreement so delivered 
_ by defendant is hereto annexed, marked Exhibit ‘‘A,’’ hereby re- 
. ferred to and by such reference made a part hereof. 
XI. 
That between, to-wit, the 4th day of April 1906 and the 17th 
day of October 1906, both inclusive, defendant paid plaintiff on 
account of its said subscription to said preferred stock the sum 
of one hundred and twenty-five thousand ($125,000) dollars, which 
' jamount was credited defendant on its said subscription as it was 
' received from time to time. 
‘| XII. 


That between the 4th day of April 1906 and the 9th day of 
November 1906, upon payment by defendant to plaintiff of said 
$125,000, as aforesaid, plaintiff issued to defendant and defendant 
aceepted therefor 25,000 shares of said preferred stock. 


XIII. 
| That between the 4th day of April 1906 and the 9th day 


ee November 1906, common shares of plaintiff’s capital stock 


i" 


20 MAINE NORTHWESTERN DEVELOPMENT COMPANY 


deposited with A. A. Housman & Company as aforesaid, were de- 
livered to the order of defendant as a subscriber to said pre-. 
ferred shares, at the rate of one share of common stock for every 
$5 paid by defendant on account of its said subscription to pre- | 
ferred stock; and said preferred and common stock were so issued 
and delivered to the order of and accepted by defendant, from 
time to time, for payments made, as they were made, by defendant | 
to plaintiff on its said pinseneion, 


IN, 


That on, to-wit, the 15th day of January 1912, plaintiff, by ' 
resolution duly adopted at an adjourned meeting of a special | 
meeting of its stockholders duly called and held on the 10th day 
of January 1912, and by resolution of its board of directors at | 
a special meeting of said board duly called and held on the 22nd 
day of January 1912, duly levied and called for assessments on the | 
residue of the subscriptions to its preferred capital stock in said | 
subscription agreement referred to, payable on or before the 12th 
day of March 1912, to the Treasurer of plaintiff in care of, either | 
A. A. Housman & Company, at 20 Broad Street, New York City, 
or Union Savings & Trust Company, Seattle, Washington, as fol- | 
lows: ( 


Assessment No. 1, of 20% on the preferred shares of said 
capital stock and on the subscriptions thereto; 


Assessment No. 2, of 50% on the preferred shares of said 
capital stock and on the subscriptions thereto; and thereby directed 
that thirty days’ written notice thereof be given subscribers to said — 
preferred shares, and further directed and provided that so much | 
of each subscription to said preferred shares in excess of 30% 
thereof agreed to be paid as therein provided and not exceeding 
50% thereof, as had theretofor been paid te plaintiff by subscribers — 
thereto, be credited upon said assessment No. 1, against said pre-— 
ferred shares so subscribed and upon which said excess had beea 
so paid; and that so much of each subscription to said preferred 
shares in excess of 50% thereof, agreed to be paid as in said sub- 
scription agreement provided, as had theretofore been paid to. 
plaintiff by subscribers thereto, be credited upon said assessment | 
No. 2 against the preferred shares so subscribed and upon which: — 
such amount in excess of 50% had been so paid. 


XV. 


Thereafter, at a special meeting of the stockholders of plain- 
tiff duly called and held on the lst day of March 1912, at the 
office of plaintiff in the City of Portland, State of Maine, the acts 
of its stockholders at the special meeting of its stockholders on 
January 15, 1912 aforesaid, and the acts of its board of directors, 
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in adopting the resolution of January 22, 1912, as aforesaid, in 
levying and calling for said assessments, directing thirty days’ 
notice thereof to be given, fixing the time when, and place where, 
and the person to whom the same should be payable, and directing 
'so much of said subscriptions to said preferred stock in excess of 
, 30% as had theretofore been paid be credited upon said assess- 
= aforesaid, were duly ratified and confirmed. 


XVI. 


That on, to-wit, the 8th day of February 1912, plaintiff gave 
, defendant thirty days’ written notice of said calls and assess- 
, ments, of the time when, place where, and person to whom pay- 
; ments thereof were payable, and of the credit on assessment No. 1, 
on defendant’s subscription of a sum equal to the sum of said 
| assessment No. 1 of defendant’s subscription theretofore paid by 
defendant on said subscription, all as provided in said resolution 
last aforesaid. 


XVII. 


That defendant failed and refused and does still fail and re- 
fuse to pay assessment No. 2 on its said subscription to said pre- 
ferred stock; and there is now due and owing from defendant to 
plaintiff thereon the sum of $125,000 together with interest thereon 
from March 12, 1912. 

my Hl. 


That on March 13th 1913, plaintiff by resolution of its board 
of directors duly authorized and empowered its President to bring 
suit or suits against subscribers to its preferred capital stock to 
collect delinquent assessments thereon. 

Wherefore, plaintiff prays judgment against defendant in the 
sum of one hundred and twenty five thousand ($125,000) dollars, 
together with interest thereon from March 12, 1912 until paid, and 
for its costs and disbursements herein. 

WILLIAM H. GORHAM, 
Attorney for Plaintiff. 
Exhibit ‘‘A’’ 
Northwestern Development Company 
(Incorporated under the laws of Maine). 
Preterved sock. «5.2... $2,500,000 
Common stock ...... .... 3,450,000 


eae —_- ee 


The preferred stock is to be entitled to dividends aggregating 
100 per eent. before any payment of dividends on common stock. 
Thereafter dividends will be paid at the same rate on both classes 
of stock. On liquidation, the preferred stock shall be entitled to 
payment at par, and thereafter the remainder of assets shall be 
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divided among the holders. of the common stock. Also, first mort- 
gage 6 per cent. 15-year bonds of the Seward Peninsula Railway 
(to an amount not exceeding $1,000,000 out of an authorized issue 
not exceeding $3,000,000) shall be receivable at par for dividends 
on the preferred stock, after the railway company shall have earn- 
ed during two consecutive years 15 per cent. for each year on the 
actual cost of construction, after paying operating and other ex- 
penses (except interest) and taxes. 


For value received, the undersigned subscribers, severally and 
each for himself and not for any other, agrees with the North- 
western Development Company and with each other, to take and 
pay for the number of preferred shares set opposite their names 
respectively at par, and agree to pay therefor as follows: 


20 per cent. of each subscription on signing; 


10 per cent. of each subscription on July 15, 1906; and the 
residue from time to time as called by the Directors of the said cor- 
poration or thirty days’ notice, provided that not over 50 per cent. 
of each subscription shall be payable during the year 1906. 


Payments shall be made to A. A. Housman, Treasurer, at 20 
Broad Street, New York, and full paid shares up to the amounts 
paid in shall be delivered therefor. 


In ease any subscriber shall fail to pay any installment ac- 
cording to the terms hereof, the corporation may cancel his sub- 
scription with such penalties, not exceeding forfeiture of the 
amount therefore paid on such subscription, as it may determine 
and re-allot the same. 


It is understood that common shares of the corporation have 
been deposited with A. A. Housman & Company, and will be de- 
livered to the order of the several subscribers at the rate of one 
share for every $5 paid on account of their subscription re- 
spectively. ; 
Name of subscriber Address Preferred Stock subscribed for 
Northwestern Com- Seattle $250,000 
mercial Co., per 


John Rosene, Pres. 


United States of America, Western District of Washington 
SS 


T. A. Davies, being first duly sworn, on oath says: That he 
is the president of the plaintiff in the above entitled action; that 


—=- 


vs. NORTHWESTERN COMMERCIAL COMPANY 23 


he has heard the foregoing amended complaint read, knows the 
eoutents thereof, and believes the same to be true. 


T. A. Davies. 


Subscribed and sworn to before me this 30th day of July, 


A. D. 1915. 
A. E. Ritzwaller. 


Notary Public in and for the State 
of Washington, residing at Seattle, 
(SEAL) Washington. 


Copy of within Amended Complaint received this 30th day of 
July, 1915. 
BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. 


Indorsed: Amended Complaint. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Division, July 31, 
1915. Frank L. Crosby, Clerk. By E. M. L. Deputy. 


In the United States District Court for the Western District of 
Washington, Northern Division. 


No. 2117. 


Maine Northwestern Development Company, a corporation, 
: Plaintiff, 


vs 
Northwestern Commercial Company, a corporation, Defendant. 


Amended answer to amended complaint. 


The defendant comes and for answer to the last amended 
complaint of plaintiff herein, states, alleges and denies as follows: 


le 


Defendant denies that it has any knowledge or information 
sufficient to form a belief as to any of the allegations set forth in 
paragraphs numbered I, IT, V, VI, VII, VIII, XIV, XV, and XVIII 
of said amended complaint. 


II. 


Defendant denies each and every allegation contained in 
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paragraphs numbered IV, X, XI, XII and XIII of said amended 
complaint. 
III. 


Defendant admits that plaintiff was organized with a capital 


stock of Six Million Two Hundred Fifty Thousand Dollars ($6,- — 


250,000.), divided into two classes, to-with: One class, Two Mil- 
lion Five Hundred Thousand Dollars ($2,500,000.), preferred stock, 


divided into five hundred thousand shares, of the par value of — 
Five Dollars ($5.00) each; the other class, Three Million Seven | 
Hundred Fifty Thousand Dollars ($3,750,000.), common stock, © 
divided into seven hundred fifty thousand (750,000) shares, of the ' 


par value of Five Dollars ($5.00) each. It denies that it has any 
knowledge or information sufficient to form a belief as to any of 
the other allegations contained in paragraph numbered III of said 
amended complaint. 

IV. 


Defendant admits the allegations contained in paragraph num- | 


bered IX of said amended complaint. 
V. 
Defendant admits that on or about the 8th day of February, 


1912, this defendant received a written notice from plaintiff of ' 
certain alleged calls and assessments alleged to have been made by | 


said plaintiff, requiring payment by this defendant of the sum 


of One Hundred Twenty-five Thousand Dollars ($125,000.) alleged — 
to be payable under said alleged subscription, but denies each and | 


every other allegation contained in paragraph numbered XVI of 
said amended complaint. 
VI. 


Defendant admits that it failed and refused, and does still fail 
and refuse to pay the assessment referred to in paragraph XVII 
of said amended complaint, or any other assessment made by plain- 
tiff against it, but denies each and every other allegation con- 
tained in said paragraph numbered XVII. 

AND FOR A FURTHER AND FIRST AFFIRMATIVE DE- 
FENSE, defendant says: 

IE 


That the John Rosene mentioned in said amended complaint 
at the time said subscription is alleged in said complaint to have 
been made by him on behalf of this defendant, and prior thereto, 
was one of the promoters and managing directors of said plaintiff, 
and had entered into certain contracts with certain other pro- 
moters thereof and with said plaintiff whereby it was agreed, 
among other things, that said Rosene, together with said other 
promoters, would organize the plaintiff corporation; that said John 


ee 


t 


= 


> =a “aa = 


—— a 


— 


—— 


ieee 
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_Rosene and certain other persons were the owners of certain min- 
ing claims and water rights in Alaska, of little value, and which 
‘they were desirous of selling, and it was agreed, among other 
things, between said Rosene and said other owners of said mining 
property, and said other promoters of plaintiff corporation, that 
when said corporation was organized, the title to said mining 
|property would be conveyed to said Rosene by the other owners 
thereof, and that said Rosene would thereupon convey said prop- 
erty to said plaintiff corporation, and would receive therefor, in 
full payment for said property, the sum of two hundred and forty- 
| five thousand dollars ($245,000.); that one million two hundred 
fifty thousand dollars ($1,250,000.) par value of the capital stock 
of plaintiff corporation, of the class known as common stock, 


should be issued, ostensibly as part payment for said property, but 
in reality as a bonus and gift to said Rosene and said other pro- 
moters of plaintiff corporation; that it was further understood and 
agreed, among other things, and as a part of said arrangement, 


, that said Rosene would provide the money to be paid for said 
' mining property by subscribing for preferred shares of stock of 
' plaintiff on behalf of this defendant to the amount of two hundred 
fifty thousand dollars ($250,000.), and that the money realized on 
' such subscription should and would be appropriated to the pay- 


ment to said Rosene of said two hundred and forty-five thousand 
dollars ($245,000) under said contract. That the said alleged sub- 


) scription on behalf of this defendant, referred to in said com- 


plaint, was made by said Rosene and accepted by said plaintiff 
pursuant to this agreement and understanding by him with said 
plaintiff and its promoters, and in furtherance thereof and of his 
own personal interests and those of said other promoters, and 
not otherwise. That said plaintiff corporation, after its organiza- 
tion and its officers and directors, had full knowledge of the facts, 
understandings and agreements hereinabove set out, and became a 
party thereto; that the said subscription so attempted to be made 
by said Rosene on behalf of this defendant was accepted by plain- 
tiff with knowledge of all the facts herein set out, and pursuant 
to said agreements the said common stock herein mentioned was 
issued by plaintiff to said promoters; that this defendant did not 
authorize nor approve said subscription so attempted to be made 
on its behalf and was ignorant of the secret understandings, agree- 
ments and interests of said Rosene herein set out until during the 
years 1910 or 1911. That at a meeting of the Trustees, in April, 
1906, at which said Rosene was present when said defendant was 
first notified that said Rosene had made said alleged subscription, 
said Trustees immediately disapproved thereof, of which disap- 
proval verbal notice was soon thereafter given to the president and 
treasurer of plaintiff by said Rosene and by other of defendant’s 
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trustees, but defendant is not able at this time to give the names 
of such other trustees so giving this notice; and in September, 
1906, when defendant learned that $125,000 of its moneys and 
assets had without its authority been applied by said Rosene or 
under his direction as payment on said subscription, its said | 
trustees again disapproved said subscription, and at that time, 
to-wit, September 5th, 1906, said Trustees authorized a subscerip- 
tion to be made on its behalf to the preferred stock of plaintiff in / 
the sum of $125,000, and no more, it being intended and under- | 
stood by said Trustees that the moneys and assets of defendant | 
previously given to plaintiff by said Rosene or under his direction, | 
as hereinabove stated, in the sum of $125,000, were to be applied in | 
payment of the subscription so authorized by the trustees of de- 
fendant,—of all of which verbal notice was given by defendant 
through said Rosene and its other trustees, soon thereafter, to the 
president and treasurer of plaintiff, and the said moneys were so | 
applied by them. That in April, 1907, the Board of Trustees of 
defendant, by resolution then passed, again repudiated and dis- | 
approved the alleged subscription made by said Rosene, and writ- 
ten notice thereof was given immediately thereafter by J. D. Then- | 
holme, secretary of defendant, to plaintiff, by letter addressed 
to plaintiff at its then post-office address. 


That no claim against this defendant under said alleged sub- 
scription by said Rosene was made or asserted by plaintiff, subse- 
quent to September, 1906, until in August, 1910, when defendant 
received notice of certain assessments or calls alleged to have been | 
made by plaintiff at that time against defendant, based upon said | 
alleged subscription by Rosene, and a demand for payment there- 
of ; that defendant, by and through its attorneys, Bogle & Spooner, 
by letter to plaintiff on August 19, 1910, again notified plaintiff 
that said alleged subscription was unauthorized and had been and 
was repudiated by defendant and denied any indebtedness what- 
ever to plaintiff thereon. ; 

Pe 


That upon the organization of plaintiff company, said Rosene, 
pursuant to said agreement and understanding, did convey said 
mining claims to said plaintiff. 


Til. 


That said Rosene subsequently, without the knowledge or con- 
sent of this defendant, caused moneys of this defendant, aggregat- 
ing One Hundred Twenty-five Thousand Dollars ($125,000) to be 
turned over to plaintiff on said alleged subscription, and said 
plaintiff turned said money, or a large part thereof, over to said 
Rosene pursuant to the terms of the agreement and understanding 
hereinbefore set out. 
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AND FOR A SECOND AND FURTHER AFFIRMATIVE 


DEFENSE, defendant says: 


I. 
It repeats all of the allegations contained in its first affirmative 


defense herein. 
II. 


That on or about the 5th day of September, 1906, this de- 
fendant learned that said John Rosene, without its knowledge or 
consent, had turned over funds of this defendant to plaintiff in 
the aggregate amount of One Hundred and Twenty-five Thousand 
Dollars ($125,000) on said alleged subscription, which subscription 
had theretofore been disaffirmed by this defendant as stated in the 


first affirmative defense, to which reference is here made; that 


defendant, having a claim or right under the law and the facts, to 
recover from plaintiff said sum so received by it, the said plaintiff, 
acting by and through the said John Rosene, its managing director, 
and Henry C. Davis, its president, and Arthur A. Hausman, its 
treasurer and a director, they being duly authorized to act for 
plaintiff in the premises, and said Rosene being authorized to act 
therein for defendant to secure a release of any further claim of 
liability against defendant on said pretended subscription, agreed 
and stipulated, orally, to waive and release, and did waive, re- 
lease and discharge this defendant from any liability to plaintiff 
and from any further claim of any kind or nature, by planitiff 
against defendant for or on account of said alleged subscription 
agreement, in consideration of the oral waiver and release by de- 
fendant acting through said Rosene, of its right or claim of right 
to recover from plaintiff the said sum of One Hundred and 
Twenty-five Thousand Dollars ($125,000) so turned over to it from 
or out of the assets of this defendant, as above stated. 


III. 


That said agreement of settlement, mutual release and accord 
was accepted by plaintiff by its officers above named and acec- 
quiesced in for a period of more than three (3) years, and no 
claim was made or asserted by it against this defendant of any 
kind whatever until in August, 1910. 

AND FOR A FURTHER AND FOURTH AFFIRMATIVE 
DEFENSE, defendant says: 

The right of action of plaintiff herein did not accrue within 
six (6) years prior to the commencement of this action. 

AND FOR A FIFTH AFFIRMATIVE DEFENSE, defendant 
Says: 

i, 


That said plaintiff was promoted and organized by one John 
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Rosenec, A. A. Hauseman and L. H. French, and their associates, 
under the Corporation Laws of Maine, being the Revised Statutes 
of Maine of 1904; that Section 50 of Chapter 47 of said laws 
provides: 


‘“‘Any corporation may purchase mines, manufactories, and 
other property necessary for its business, and the stock of any’ 
company or companies owning, mining, manufacturing or pro-. 
ducing materials or other property necessary for the business, and 
issue stock to the amount of the value thereof in payment therefor, | 
and may likewise issue stock for services reudered to such cor-} 
poration and the stoek so issued shall be full paid stock and not 
liable 10 any further call or payment thereon. and in the absence} 
of actual fraud in the transaction, the judgment of the directors as, 
io the value of the property purchased, or services rendered, shall 
he eonclusive.’’ 


{ 
That Section 87 thereof also provides: 

‘‘The capital stock subscribed for any corporation is de- | 
clared to be and stands for the security of all creditors thereof; 
and no payment upon any subscription to or agreement for the 
capital stock of any corporation, shall be deemed a payment within 
the purview of this chapter, unless bona fide made in cash, or in | 
some other matter or thing at a bona fide and fair valuation there- 
of.’’ 

II. 


That the said promoters, in order to secure for themselves and 
others the common stock of said corporation, as a bonus and gift, | 
and without the payment of any money to said corporation therefor, 
or the receipt by said corporation of any property, services or other 
thing of value as a consideration for the issuance of said common | 
stock, and contrary to the laws and public policy of said state, en- | 
tered into a scheme or device to that end as follows: ' 


The said Rosene and French, and other associates of theirs, | 
held or owned the certain mining claims and water rights in said 
amended complaint mentioned, which they agreed, with said other | 
promoters, to sell to said eorporation, when organized, for the sum — 
or price of Two Hundred Forty-five Thousand Dollars ($245,000). | 
It was arranged and agreed by said owners and by said promoters — 
and by the officers and directors of plaintiff (when organized), that / 
said mining property and water rights should be conveyed to said | 
corporation, and that the ostensible consideration to be stated in the | 
documents and resolutions would be Two Hundred Forty-five Dol- | 
lars ($245), in eash, and Three Million Seven Hundred Fifty Thou- 
sand dollars ($3,750,000), par value of the common stock, being all _ 
of the authorized common stock of plaintiff, although the real con- 
sideration would be Two Hundred Forty-five Thousand Dollars 


vs. NORTHWESTERN COMMERCIAL COMPANY 29 


ty ($245,000) in money; that the cash consideration, to-wit, Two 
lis Aundred Forty-five Thousand Dollars ($245,000) should be. 
by paid by plaintiff to the said Rosene for the owners or holders of 
said mining property and water rights; that the Three Million Seven 
‘undred Fifty Thousand Dollars ($3,750,000), par value, of said 
sommon stock srould be issued to A. A. Hauseman & Co. by plaint- 
‘ if, and that they should deliver One Million Two Hundred Fifty 

Thousand Dollars ($1,250,000) to said John Rosene, L. H. French 

and A. A. Hauseman, as a bonus or gift to them as promoters of 
- said plaintiff ; and that the remainder of said common stock, to-wit, 
two million five hundred thousand dollars ($2,500,000) par value, 
“should be delivered by said A. A. Hauseman & Co. to subseribers 
"to the preferred stock, from time to time as such subscriptions were 


. obtained and paid. 
i 


) That said scheme or device was well known to the officers and 
directors of plaintiff, and was by their aid and co-operation carried 
out, and the common stock referred to in said amended complaint 
, Which plaintiff avers it is ready and offers to deliver to this defend- 
, ant, is a part of the Two Million Five Hundred Thousand Dollars 
4 1(§2,500,000) common stock so illegally issued and delivered to A. A. 
E Hauseman & Co. pursuant to the scheme and devise hereinabove set 
, out. 
oy 


Til. 


That said common stock was issued by plaintiff to said A. A. 
-Hauseman & Co. and was never issued or delivered to the vendors 
; of said property. 


’ The said mining property and water rights were of little, if 


"any, real value, and were not considered by the vendors nor by 
"| plaintiff nor its officers and directors as having either an actual or 
' speculative value in excess of the Two Ifundred Forty-five Thousand 
Dollars ($245,000) cash paid therefor; and was not at any time 
‘valued by said plaintiff or by its directors in good faith, in the 
ii exercise of their honest judgment, at any sum in excess of Two 
' Hundred Forty-five Thousand Dollars ($245,000). 


| 
| 


| Ne 
| That the directors of plaintiff, at the time of the issuance or 
‘the authorizing of the issuance of said stock and the purchase of 
EG property, had been selected and were controlled by said Ro- 
sene, French and Hauseman, and acted in their interest and under 
their control, and had no knowledge whatever of said property or 
its value, and if they pretended to make any valuation of said 
property, they acted wholly under the direction and control and in 

| the interest of said promoters in so doing, and exercised no inde- 


pendent judgment and did not in fact make any bona fide valua-- 
tion of said property. | 
VI. 


! 

That the plaintiff corporation has never had under its owner. | 
ship or control, so as to be able to issue or cause to be issued to the - 
defendant, in performance of the subscription contract, any shares 
of its common stock for which the par value has at any time been 
paid in money or in labor done, or property received, either of an | 
actual value equal to not less than par, or at a valuation not less | 
than par made in good faith by the directors of the plaintiff, but that 
all the common stock proposed and offered in said amended com-| 1 
plaint to be issued or delivered to this defendant under said sub- | ft 
scription has been or will be illegally issued under and pursuant to | 
the fraudulent scheme and device hereinabove set out, and for no 
consideration whatever to said plaintiff or else for alleged labor or | 
property at a valuation by the plaintiff’s directors not fixed in good 
faith and known by plaintiff and its directors to be excessive and 
beyond any fair valuation of such labor or property. 

WHEREFORE, defendant prays that said complaint may be — 
dismissed, and that it may go hence without day and recover from 
the plaintiff its costs and disbursements herein. 


BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. 
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State of Washington, County of King, ss. 


R. W. Baxter, being duly sworn, states: That he is the presi- | 
dent of the Northwestern Commercial Company, a corporation, de- | 
fendant in the above entitled action; that he has read the foregoing | ' 
amended answer, knows the contents thereof, and that the state ' 
ments therein are true. ny 

R. W. BAXTER. 


Subscribed and sworn to before me this 18th day of September, | 
A. D. 1915. 
CARROLL A. GORDON, 
Notary Publie in and for the State of Washington, 
residing at Seattle. 


Service of within Answer this 18th day of Sept., 1915, and — . 
receipt of copy thereof, admitted. 


_ W. HH. GORHAM, 
Attorney for Plaintiff. , | 
{ 


Indorsed: Amended Answer to Amended Complaint. Filed in . 
the U. S. District Court, Western Dist. of Washington, Northern \ 
Division, Sept. 20, 1915. Frank L. Crosby, Clerk. By E. M. L., 
Deputy. 
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United States District Court, Western District of Washington, 
Northern Division. 


No. 2117. 


Maine Northwestern Development Company, Plaintiff, 
v. 
Northwestern Commercial Company, Defendant. 


Motion to strike third affirmative defense of answer. 


: 
Comes now the above named plaintiff and moves the Court to 
i strike the third affirmative defense of the defendant’s amended an- 


'swer to the amended complaint herein on the grounds: 
(1) That the same is irrelevant; 


(2) That the same is inconsistent with the plea of non est 
factum contained in the general denials of said answer. 


(8) That the same is inconsistent with the allegations of re- 
pudiation contained in the first and second affirmative 


' defenses of said answer. 
| WILLIAM H. GORHAM, 
| Attorney for plaintiff. 


Copy of within Motion received this Ist day of October., 1915. 
BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. 


| Indorsed: Motion to strike third affirmative defense to amend- 

, ed answer to amended complaint. Filed in the U. S. District Court, 

Western Distr. of Washington, Northern Division, Oct. 2, 1915. 
Frank L. Crosby, Clerk. By E.M. L. Deputy. 


! 


| United States District Court, Western District of Washington, 
Northern Division. 


No. 2117. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 


vs. 
| Northwestern Commercial Company, a corporation, Defendant. 


Order granting motion to strike affirmative defense to amended 
| answer to amended complaint. 


This cause coming on regularly for hearing on the Motion of 
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plaintiff to strike the third affirmative defense to the amended an- 
swer to amended complaint, 


The Court having heard argument of counsel for the respaaa 
tive parties and being fully advised in the premises, 


It is ordered that said Motion be granted; 


To which order defendant excepts and its exception is al- 
lowed. 


Done in open court this 7th day of October, 1915. 


JEREMIAH NETERER, | 
Judge. — 
O. K.—Graves. 


Indorsed: Order granting motion to strike 3rd affirmative 
defense to amended answer to amended complaint. Filed in the 
U. S. District Court, Western Dist. of Washington, Northern Divi- 
sion, Oct. 7, 1915. Frank L. Crosby, Clerk. By E. M. L., Deputy. 


United States District Court, Western District of Washington, 
Northern Division. 


No. 2117. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 


vs. 
Northwetern Commercial Company, a corporation, Defendant. 
REPLY. 


Comes now the plaintiff and, replying to defendant’s amend2d 
answer to the amended complaint herein, alleges: 


As to the first affirmative defense thereof: 


1, 


That it admits the allegations of said first affirmative defense’ 
that said John Rosene, at the time of said subscription and prior 
thereto, was one of the promotors and a director of said plaintiff; 
that said Rosene was present at a meeting of defendant’s trustees 
in April 1906; that at said meeting defendant was notified that said! 
Rosene had made said subscription; that defendant’s trustees, on 
September 5th 1906, authorized a subscription to be made on its 
behalf to the preferred stock of plaintiff in sum of $25,000; and it: 
denies generally each and every other allegation contained in said 
first affirmative defense. 

II. 

That a code of by-laws, including by-laws No. 25, for its 

government was duly adopted by plaintiff on March 17, 1906, ini 
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accordance with chapter 47 of the Revised Statutes of Maine 1904, 
and of acts amendatory thercof and additional thereto, a copy of 
"which said by-law No. 25, marked Exhibit B is Rec annexed, 
hereby referred to and by such reference made a part hereof, which, 
: at all times in plaintiff’s amended complaint mentioned, was in full 


force and effect. 
III. 


That a form of stock certificate for the preferred capital stock 
of plaintiff was duly adopted by plaintiff’s board of directors on 
"March 21, 1906, a eopy of which form marked Exhibit C is hereto 
a hereby referred to and by such reference made a part 
hereof, which form, at all times in plaintiff’s amended complaint 
-/mentioned, was in full force and effect. 
| 
| IV. 
| That on, to-wit, April 21, 1906, defendant paid plaintiff on 
account of said subseription agreement the sum of $50,000 receiving 
‘therefor from plaintiff certificate of stock No. 37, Series G, for 
10, 000 shares of preferred capital stock of plaintiff, in the form 
‘of stock certificate aforesaid, which said 10,000 shares of stock were 
‘earried as an item of foecermom of feadant on the general books 
of defendant at the close of its fiscal year, April 30, 1906, and was 
ineluded in the item ‘‘capital assets’’ of defendant in its annual 
‘report for the fiscal year ending April 30, 1906, issued by defendant 
‘to its stockholders. 

That defendant made further payments to plaintiff on account 
of said subscription agreement and received therefor from plaintiff 
certificates of shares of the preferred capital stock of plaintiff, in 
jthe form of stock certificate aforesaid, as follows, to-wit: 


On July 15, 1906, the sum of $25,000 receiving therefor cer- 
tificates of stock, Nos. 1 to 5, inclusive, Series F, for 1,000 each, ag- 


gregating 5,000 shares of the preferred capital stock of plaintiff; 


On September 6, 1906, the sum of $25,000 receiving therefor 
Mttificates Nos. 6 to 10, inclusive, Series F, for 1,000 shares each, 
aggregating 5,000 shares of the preferred capital stock of plaintiff; 

On September 25, 1906, the sum of $25,000, receiving therefor 
jcertificates of stock Nos. 11 to 15, inclusive, Series F, for 1,000 
shares each, aggregating 5,000 shares of the preferred capital stock 
of plaintiff; 

All of which 15,000 shares of stock last aforesaid were, between 
duly 15, 1906 and November 9, 1906, issued by plaintiff and ac- 
— eepted by defendant, and were, tosether with said 10,000 shares of 
| Stock, certificate No. 37, Series G, carried as an item of investment 
of defendant on the general books of defendant at the close of its 
fiscal year, April 30, 1907, and were included in the item; ‘*Capital 
| Assets, stock in ail: Gememlcg in its statement showing its 
| 
| 


34 MAINE NORTHWESTERN DEVELOPMENT COMPANY 


financial condition at the close of its fiscal year ending April 30, 
1907, issued by defendant to its stockholders. 


VI. 


| 
That defendant had notice, by its acceptance of said certifi-/ 
cates of stock as aforesaid, as to its rights as a shareholder of plain-' 
tiff and to what provisions and terms contained and specified in the’ 
charter and by-laws of plaintiff, defendant thereby assented to, as 
in said certificates of stock expressly provided; and defendant was 
thereby put on inquiry as to, and had notice of, plaintiff’s acquir. 
ing by purchase from said Rosene said mining claims and water 
rights for $245,000 cash and $3,750,000 in common stock of plaintiff, 
as aforesaid. 
VIL. 


That at the meeting of trustees in April 1906, as alleged in: 
the 1st paragraph of said first affirmative defense, defendant was. 
notified that said Rosene had made said subscription; which said) 
meeting of defendant’s trustees was held at Seattle, Washington, on 
April 12, 1906; 


But no action was then taken by defendant or by its trustees 
on said subscription agreement and action on the same was, at the 
adjournment of said meeting, left open by defendant and its 
trustees for the future consideration and action by said trustees; 
and the subject of said subscription agreement was not again taken 
up by defendant or its trustees until the next meeting of said 
trustees, which was held at Seattle, Washington, on September 5, 
1906, at which said subscription again came up for their considera- 
tion and action and was fully discussed and defendant’s trustees 
then and there attempted to ratify said subscription agreement to 
the extent of the sum of $125,000, by adopting a resolution author- 
izing its president to subscribe Sin stock of plaintiff for defendant 
in said sum of $125,000; and thereupon, at the meeting last afore- 
said, a further resolueie was adopted by said trustees authorizing 
and directing defendant’s president to sell and dispose of stock 
held by defendant in plaintiff company down to $50,000; but no 
further or other action was taken by defendant’s trustees at said 
time respecting said subscription agreement; 


That defendant at no time held any stock of plaintiff com- 
pany other than that acquired under said subscription agreement 
as in said amended complaint alleged. 


VII. 


That on, to-wit, January 23rd 1907, defendant was represented 
in a stockholders’ meeting of planitiff’s stockholders and parti 
cipated in the transactions of plaintiff’s business therein, as a stock- 
holder of plaintiff holding said 25,000 shares of preferred stock of 
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plantiff, by voting as such stockholder affirmatively upon a resolu- 
tion which was adopted at said meeting of January 23rd 1907, 
which resolution ratified all the acts, votes and proceeding of 
every description theretofore done, passed and taken by the in- 
-corporators, stockholders, officers and directors of plaintiff, inelu- 
ing the issuance of its common stock as aforesaid. 


IDS. 


: That notwithstanding all of the matters and things in this reply 
hereinbefore alleged and set forth, neither defendant not its 

trustees ever disaffirmed or repudiated said subscription agreement 
/until April 10, 1907, when at a meeting of defendant’s trustees 
held at Seattle, Washington, a resolution was adopted affirming 
| defendant’s subscription to the capital stock of plaintiff in the sum 
of $125,000 and no more and directing its attorney to prepare the 
necessary notice to be sent by its secretary to plaintiff notifying 
plaintiff that no subscription for the capital stock of plaintiff was 
ever authorized in any sum whatever except for $125,000; 


That at a meeting of the executive committee of defendants 
trustees, held at Seattle, Washington, on September 18th 1907, a 
resolution was adopted that defendant’s proxy be forwarded to one 
S. W. Eccles to represent defendant at a special meeting of plaint- 
/ iff’s stockholders to be held at plaintiff’s office in the City of 
: Portland, State of Maine, on October 3rd 1907, said proxy to be 

given with power of substitution and a further resolution was a- 
'dopted at said meeting directing defendant’s treasurer to have de- 
fendant’s stock in plaintiff company re-issued in defendant’s name. 


X. 


That on, to-wit, October 5, 1908, by letter from plaintiff’s 
president, addressed and delivered to defendant at Seattle, Wash- 
ington, enclosing and calling defendant’s attention to a circular 
letter, of date April 9, 1908, from the secretary of a committee of 
preferred stockholders of plaintiff, accompanied by a report of date 
April 7, 1908, of plaintiff’s legal advisers and a financial statement 
of accountants therein enclosed, the fact that plaintiff had ac- 
quired by purchase from said Rosene said mining claims and water 
rights, as contemplated by its charter and by-laws for $245,000 
eash and $3,750,000 par value full paid non assessable shares of the 
common stock of plaintiff, was made known to defendant; and that 
thereafter and some time during the month of October 1908, the 
exact day being unknown to plaintiff, at Seattle, Washington, de- 
fendant’s president personally acknowledged receipt of said letter 
and its enclosures to plaintiff’s president, at which time last afore- 
said, the original capitalization of plaintiff, the purchase by it from 
said Rosene of certain mining claims and water rights for $245,000 


™ 
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financial condition at the close of its fiscal year ending April a 
1907, issued by defendant to its stockholders. 


VU 


That defendant had notice, by its acceptance of said certifi. 
eates of stock as aforesaid, as to its rights as a shareholder of plain. | 
tiff and to what provisions and terms contained and specified in the | 
charter and by-laws of plaintiff, defendant thereby assented to, as - 
in said certificates of stock expressly provided; and defendant was 
thereby put on inquiry as to, and had notice of, plaintiff’s aequir- 
ing by purchase from said Rosene said mining claims and water 
rights for $245,000 cash and $3,750,000 in common stock of plaintiff, 
as aforesaid. 

VIL 


That at the meeting of trustees in April 1906, as alleged in. 
the 1st paragraph of said first affirmative defense, defendant was | 
notified that said Rosene had made said subscription; which said 
meeting of defendant’s trustees was held at Seattle, Washington, on 
April 12, 1906; 


But no action was then taken by defendant or by its trustees. 
on said subscription agreement and action on the same was, at the 
adjournment of said meeting, left open by defendant and _ its 
trustees for the future consideration and action by said trustees; 
and the subject of said subscription agreement was not again taken 
up by defendant or its trustees until the next meeting of said: 
trustees, which was held at Seattle, Washington, on September 5, 
1906, at which said subscription again came up for their considera-' 
tion and action and was fully discussed and defendant’s trustees 
then and there attempted to ratify said subscription agreement to 
the extent of the sum of $125,000, by adopting a resolution author- 
izing its president to subscribe for stock of plaintiff for defendant 
in said sum of $125,000; and thereupon, at the meeting last afore- 
said, a further resolution was adopted by said trustees authorizing 
and directing defendant’s president to sell and dispose of stock: 
held by defendant in plaintiff company down to $50,000; but no 
further or other action was taken by defendant’s trustees at said 
time respecting said subscription agreement; 


eres =F SJ 
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— 


That defendant at no time held any stock of plaintiff com* 
pany other than that acquired under said subscription agreement 
as in said amended complaint alleged. 


VI. 


That on, to-wit, January 23rd 1907, defendant was represented 
in a stockholders’ meeting of planitiff’s stockholders and parti-’ 
cipated in the transactions of plaintiff’s business therein, as a stock- 
holder of plaintiff holding said 25,000 shares of preferred stock of 
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plantiff, by voting as such stockholder affirmatively upon a resolu- 
tion which was adopted at said meeting of January 23rd 1907, 
which resolution ratified all the acts, votes and proceeding of 
every description theretofore done, passed and taken by the in- 
jeorporators, stockholders, officers and directors of plaintiff, inclu- 
ing the issuance of its common stock as aforesaid. 


} 


ID. 


} 

That notwithstanding all of the matters and things in this reply 
hereinbefore alleged and set forth, neither defendant not its 
trustees ever disaffirmed or repudiated said subscription agreement 
until April 10, 1907, when at a meeting of defendant’s trustees 
held at Seattle, Washington, a resolution was adopted affirming 
defendant’s subscription to the capital stock of plaintiff in the sum 
1of $125,000 and no more and directing its attorney to prepare the 
necessary notice to be sent by its secretary to plaintiff notifying 
plaintiff that no subscription for the capital stock of plaintiff was 
ever authorized in any sum whatever except for $125,000; 


That at a meeting of the executive committee of defendants 
trustees, held at Seattle, Washington, on September 18th 1907, a 
resolution was adopted that defendant’s proxy be forwarded to one 
'§. W. Eccles to represent defendant at a special meeting of plaint- 
iff’s stockholders to be held at plaintiff’s office in the City of 
Portland, State of Maine, on October 3rd 1907, said proxy to be 
given with power of substitution and a further resolution was a- 
| dopted at said meeting directing defendant’s treasurer to have de- 
fendant’s stock in plaintiff company re-issued in defendant’s name. 


x 


That on, to-wit, October 5, 1908, by letter from plaintiff’s 
president, addressed and delivered to defendant at Seattle, Wash- 
ington, enclosing and calling defendant’s attention to a circular 
letter, of date April 9, 1908, from the secretary of a committee of 
preferred stockholders of plaintiff, accompanied by a report of date 
April 7, 1908, of plaintiff’s legal advisers and a financial statement 
of accountants therein enclosed, the fact that plaintiff had ae- 
quired by purchase from said Rosene said mining claims and water 
rights, as contemplated by its charter and by-laws for $245,000 
eash and $3,750,000 par value full paid non assessable shares of the 
common stock of plaintiff, was made known to defendant; and that 
| thereafter and some time during the month of October 1908, the 
: exact day being unknown to plaintiff, at Seattle, Washington, de- 
| fendant’s president personally acknowledged receipt of said letter 
and its enclosures to plaintiff’s president, at which time last afore- 
said, the original capitalization of plaintiff, the purchase by it from 
| said Rosene of certain mining claims and water rights for $245,000 


| 
| 
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and $3,750,000 in common stock of plaintiff full paid and non-as- 
sessable, was discussed between said presidents. 

That more than three years next suceeding elapsed since the 
delivery to and acceptance by defendant of said 25,000 shares of 
preferred stock of plaintiff as aforesaid, the voting of said stock by 
defendant at said stockholders’ meeting on January 23rd 1907, the 
receipt by defendant of said letter of October 8, 1908, with en- 
closures and the discussion between said presidents of the purchase 
of said mining property by plaintiff as aforesaid, during which time 
defendant has not disaffirmed or repudiated said subscription agree- 
ment on account of said purchase or the payment and delivery to 
said Rosene of the consideration therefor or at all. 


AG 


That by reason of the premises defendant is stopped from dis- — 


affirming or repudiating or claiming a disaffirmance or repudiation 
of said subscripton agreement. 


As to the second affirmative defense thereof: 
TI, 


That as to the first paragraph of said second affirmative de- 
fense, it here repeats each and every allegation contained in its 
reply to the first affirmative defense of defendant’s amended an- 
swer to the amended complaint herein. 


If. 


That as to paragraphs two and three of said second affirmative 


ee 


defense, it denies generally each and every allegation therein con- | 


tained. 
As to the fourth affirmative defense thereof: 
I. 
That it denies generally each and every allegation therein cou- 
tained. 
As to the fifth affirmative defense thereof: 
13 
It denies generally each and every allegation contained therein. 
II. 


That a code of by-laws, including by-law No. 25, for its govern- 
ment was duly adopted by plaintiff on March 17th 1906, in accord- 
ance with chapter 47 of the Revised Statutes of Maine, 1904, and of 
acts amendatory thereof and additional thereto, a copy of which 
said by-law No. 25, marked Exhibit B is hereto annexed, hereby re- 
ferred to and by such reference made a part hereof, which, at all 
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times in plaintiff’s complaint mentioned, was in full force and 
effect. 
TIT. 


That a form of stock certificate for the common capital stock 
of plaintiff was duly adopted by plaintiff’s board of directors on 
March 21st 1906, a copy of which form marked Exhibit C1 is hereto 
annexed, hereby referred to and by such reference made a part 
hereof, which form was at all times in plaintiff’s amended com- 
plaint in full force and effect. 


INE 


That defendant, by its acceptance of common stock of plaintiff 
company as alleged in paragraph XIII of the amended complaint 
herein, had notice as to its rights as a shareholder of plaintiff and 
as to what provisions and terms contained and specified in plaint- 
iff’s charter and by-laws defendant thereby assented to; and de- 
fendant was thereby put on inquiry as to and had notice of plain- 
tiff’s articles of incorporation, its by-laws, its capitalization, its pur- 
chase of said mining claims and water rights from said Rosene for 
$3,995,000; cash $245,000 and full paid common stock of plaintiff 
$3,750,000, and of the deposit of 499,989 shares of said common 
stock for delivery to the several subscribers of plaintiff’s preferred 
stock at the rate of one share of common for every $5 paid on ac- 
count of subscriptions to preferred stock, all as alleged in para- 
graphs III, IV, V, VI and VII of said amended complaint. 


V. 


That on, to-wit, January 23rd 1907, defendant was represented 


at a stockholders’ meeting of plaintiff’s stockholders held in the 


City of Portland, State of Maine, and participated in the transac- 


| tions of plaintiff’s business therein, as a shareholder of plaintiff 


holding the common stock of plaintiff delivered to and accepted by 
it as alleged in paragraph XIII of plaintiff’s amended complaint 


) herein, by voting as such stockholder affirmatively upon a resolu- 
i which was adopted at said meeting of January 23rd 1907, 


which resolution ratified all the acts, votes and proceedings of 
| ery description theretofore done, passed and taken by the in- 
corporators, stockholders, officers and directors of plaintiff, includ- 
‘ing the issuance of its common stock as aforesaid. 


| VI. 
That more than three years next succeeding have elapsed since 
said common stock was delivered to and accepted by defendant as 
aforesaid and since said January 23rd 1907, during which period 


defendant has not disaffirmed or repudiated said subscription a- 


| 


| 
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: 
greement on account of the issue by plaintiff of its common stock as | 


afore said or at all. 
le 


That by reason of the premises defendant is estopped from dis- 
affirming or repudiating or claiming a disaffirmance or repudiation 
of said subscription agreement on account of the issue by plaintiff 
of its common stock as aforesaid. 


Wherefore, plaintiff prays for judgment as in its amended com- | 

plaint herein. 
WILLIAM H. GORHAM. 

Attorney for Plaintiff. — 


Exhibit B. 


‘‘Issue of capital stock in payment for certain properties. 


25. Without in way by reference, inference or otherwise re- 
stricting or limiting the business or purposes of the corporaton as — 
specified in its certificate of organization or the powers of the , 
board of directors as set out in these by-laws, the corporation may 
purchase or otherwise acquire from John Rosene 171 certain placer 
mining claims and certain water rights in Alaska and may issue and 
deliver in payment therefor $3,750,000 par value of full paid and 
non-assessable shares in the common stock of the corporation, and 
may pay the sum of $245,000 in cash on the terms of an agreement 
between the said Rosene and the Company to be hereafter author- | 
ized by the board of directors. All certificates issued for shares in 
the capital stock of the corporation shall contain an express refer- 
ence to these by laws and the holder of any such shares by ac- 
ecepting any such certificates either before or after the purchase of 
the said mining claims and water rights and the transfer thereof 
to the corporation, thereby consents to the same and agrees that all 
the said shares so issued in payment for such mining claims and 
water rights shall be or were when issued fully paid by the sale and 
transfer thereof and not lable to any further calls or assessments 
whatsoever. And notice is hereby expressly and for all time given 
that all shares in the capital stock of this corporation are issued 
and accepted upon the express understanding that there shall! be 
no liability on the part of the incorporators, organizers and pro- | 
motors of this corporation or any of them on the ground that they 
stand in any fiduciary relation thereto or on the ground that they — 
have fixed the price payable by this corporation for the said mining 
claims and water rights or in the circumstances that this corpora- 
tion has no independant board of directors, and that there shall be 
no liability on the part of the incorporators, organizers and pro- 
motors of this corporation or any of them arising from or in any way 
growing out of the sale and transfer to it of the said mining claims 
and water rights. And no contract or arrangement made or entered 
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into on behalf of this corporation with any other corporation or 
with any officer or director of this corporation, or any firm, as- 
sociation or corporation of which such officer or director is a 
member, director, officer or stockholder shall be rendered void or 
yoidable by reason of the fact that the board of directors or offi- 
eers of such other corporation are wholly or partially the same as 
the board of directors and officers of this corporation or by rea- 
son of the fact that such officer or director of this corporation or 
such firm, association or corporation is interested in such contract. 
And no such officer or director shall be liable to account to the 
corporation for any benefits which he may derive from his being so 
interested, provided that he discloses to the board of directors or 
to the executive committee the nature of his interest. And it is 


_ generally understood and agreed that every present and future of- 
 ficer and stockholder of this corporation shall and does assent to 


the terms and conditions and circumstances on or in which the said 
mining claims and water rights have been purchased and acquired 
by this corporation and the shares of stock of this corporation have 
been or are to be issued as aforesaid. 


EXHIBIT C. 


Capital Stock, $6,250,000; Preferred Stock, $2,500,000 ; Common 
Stoek, $3,750,000. 
Reo ike iiss lacatiener s « oo ae Shares 


Northwestern Development Company, incorporated under the 
Laws of the State of Maine. 


PREFERRED. 
Seems VO CHRTIPY that... oss. eesaet ne oes eee 


Mercer: Of . ek ce cc cee eee ec esac aasccuaecscuoucs 


full paid and non-assessable shares in the preferred stock of the 
Northwestern Development Company of the par value of $5 each 


' transferrable only on the books of the said Company according to 


its by-laws. 

As more specifically provided in the by-laws of the Company 

the said holder is entitled to preferential cumulative dividends until 
dividends aggregating $2,500,000 shall have been paid on the entire 
_ issue of 500,000 shares of preferred stock of which the shares repre- 
/sented hereby are a part and is further entitled upon the liquida- 
tion or dissolution of the Company to preference to the extent of 
the par value of the shares represented hereby. After preferential 
dividends aggregating $2,500,000 shall have been paid on the shares 
j of preferred stock as aforesaid the holders of the shares of pre- 
ferred and common stock shall participate alike in all future divi- 
dends. 

Reference is hereby expressly made to the charter and by-laws 
of the Company for a more particular description of the rights 
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of the holder of the shares represented by this certificate and the 
said holder by accepting this certificate assents to all the provisions © 
and terms contained and specified in the said charter and by-laws. 

This certificate shall not be valid for any purpose unless coun- | 
tersigned by the duly authorized Transfer Agent of the Company. | 

Witness the common seal of the Northwestern Development — 
Company and the signatures of its president or a vice-president and 


its treasurer or an assistant treasurer this.................. day of 

eee eer ee ee eenee 19. | 
Beran Sosa Soap NCI Ts efea sek. Nes a cco eee mere Treasurer. 
Bao dias TS wlan Osa ey tentare cote Cn ee eee President. 


Countersigned : 
A, A. Housman & Co., Transfer Agents. 


For Value received the undersigned hereby sells, assigns and 
{ranslers UNO o.coa esa vee ek wee Ue ee ee 


cia ae ae ne shares in the preferred stock of the Northwestern 
Development Company represented by the within certificate. 
Waterers we a Sue es ee 

AWAKE GSS einer Carre cmon ring nate 


Cr ec) 


NOTE: The signature to this assignment must correspond with 
the name as written upon the face of the certificate in every par- 
ticular without alteration or enlargement or any change whatever. ; » 

The Northwestern Development Company is directed by its by- 
laws to transfer upon its books the shares of preferred stock rep- | 
resented hereby to the assignec named in a written assignment 
thereof upon surrender of such assignment and of this certificate. | 7 
No power of attorney is necessary to authorize the registration ofi 7 
such transfer. 


EXHIBIT Cl | 


Capital Stock, $6,250,000; Preferred Stock, $2,500,000; Common ~ 
Stock, $3,750,000. 


> 


Northwestern Development Company, incorporated under the; 
Laws of the State of Maine. | 


COMMON. : 


THIS IS TO°CERUIPY tliat. css soa wees es 
is the holder of — ....22).... Se re 


full paid and non-assessable shares in the common stock of the 
Northwestern Development Company of the par value of $5 eng 
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transferrable only on the books of the said Company according to 
_ its by-laws. 
As more specifically provided in the by-laws of the Company 
_ dividends on the shares represented hereby and payments in respect 
of such shares upon the liquidation or dissolution of the Company 
are postponed respectively to the dividends and payments in re- 
spect of the shares of preferred stock and the holder of this cer- 
tificate by accepting the same assents to such preferences. 
Reference is hereby expressly made to the charter and by-laws 
of the Company for a more particular description of the rights 
of the holder of the shares represented by this certificate and the 
said holder by accepting this certificate assents to all the provisions 
, and terms contained and specified in the said charter and by-laws. 
This certificate shall not be valid for any purpose unless coun- 
 tersigned by the duly authorized Transfer Agent of the Company. 
Witness the common seal of the Northwestern Development 
) Company and the signatures of its president or a vice-president and 


mis treasurer or an assistant treasurer this.................. day of 
oo oe a eae arene 1g 
« ) GR EE oo os Treasurer. 
oS Aare REA SS S 0 0: AOE Re President. 
Countersigned : 

j A, A. Housman & Co., Transfer Agents. 
it BY eee eas ope As as oh ee eee 
a) For Value Received the undersigned hereby sells, assigns and 
Lo ERR SMAUTL GO! | Ssse coituy tae chs av dase Sola one ee SO We we eee 
" shares in the common stock of the Northwestern 


| Development Company represented by the within certificate. 
t 


ce ee ees Lice ere 
1 BVitness ...... Renae deity ars a a eee 


I ss a as re ie 
| NOTE: The signature to this assignment must correspond with 
the name as written upon the face of the certificate in cvery par- 
| ticular without alteration or enlargement or any change whatever. 
The Northwestern Development Company is directed by its by- 
_ laws to transfer upon its books the shares of common stock rep- 
‘)| resented hereby to the assignec named in a written assignment 
thereof upon surrender of such assignment and of this certificate. 
_ No power of attorney is necessary to authorize the registration of 

| such transfer. 


ne 


United States of America, Western District of Washington, ss. 


, T. A. Davies being first duly sworn, on oath says: That he is 
| the president of the plaintiff corporation in the above entitled ac- 


| 
| 
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tion; that he has heard the foregoing reply read, knows the con- 
tents thereof, and believes the same to be true. 
T. A. DAVIES. 


Subscribed and sworn to before me this 11th day of October, 
7. eae Dam he ka 
FRED LLEWELLYN, 
Notary Public in and for the State 
of Washington, residing at Seattle, 
Washington. 
(SEAL) 


Copy of within Reply received this 19th day of Oct., 1915. 


BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. 


Indorsed: Reply. Filed in the U. S. District Court, Western 
Dist. of Washington, Northern Division, Oct. 25, 1915. Frank L. 
Crosby, Clerk. By E. M. L., Deputy. 


United States District Court, Western District of Washington, 
Northern Division. 


No. 2117. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 


VS. 


Northwestern Commercial Company, a corporation, Defendant. 


STATEMENT OF THE TESTIMONY INTRODUCED ON THE | 


TRA: 

This cause coming on regularly for hearing on the merits on 
November 23, 1915 and thereafter, upon continuance, on November 
24, 26, 30, and December 1, 1915, before the Honorable Jeremiah 
Neterer, Judge of the above entitled court, sitting with a jury duly 
empanelled and sworn, the plaintiff appearing by its attorney, 
William H. Gorham, and the defendant appearing by its attorneys, 


Messrs. Bogle, Graves, Merritt & Bogle, the following proceedings | 


were had and testimony taken, each of the witnesses called being 
first duly sworn to tell the truth, the whole truth and nothing but 
the truth, to-wit: 

Deposition of EDWARD A. PIERCE, a witness for plaintiff, 
taken at Portland, Maine, April 12, 1915, offered to plaintiff and 
received and read in evidence, as follows: 

That his name was Edward A. Pierce; age forty; occupation, 
stock broker; residence, Short Hills, New Jersey; place of business, 
20 Broad Street, New York; lived in the Eastern States; had no 
present intention of visiting or residing within one hundred miles of 
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| the City of Seattle, State of Washington, within twelve months; 
knew the plaintiff; was formerly a director of plaintiff under its 
former name of Northwestern Development Company; first elected 
_ a director early in 1906; remained a director two or three years; 
- attended nearly all if not all of the meetings of the Board, held at 
New York, as a director; held the office of Assistant Treasurer of 
the Company; first elected to that office some time in 1906; held 
that office until 1908; knew George Henderson of New York City, 
who was Secretary of plaintiff, from 1906 until his death; that 
Henderson has been dead for over one year; that Henderson was 
first elected Secretary of plaintiff in 1906; had occasion to become 
acquainted with him; had daily, almost daily experience with refer- 
ence to identifying signatures, having large responsibility as a 
stock broker, owing to value of stock certificates, foreign drafts and 
so forth, in determning genuineness of signatures; was very well 
' acquainted with signature of George Henderson, Secretary of 
| plaintiff. 
| (Witness upon being shown paper produced and marked 
| Exhibit D1 for identification, which includes pages 41-46 in- 
elusive, testified :) 


That he had seen those papers; that signature ‘‘George Hen- 
derson’’ over the title ‘‘Temporary Secretary’’ at top of page 42 
' was signature of George Henderson, former Secretary of plaintiff; 
' witness was present at that meetng of which Exhibit D1 is a record, 
- in his capacity as a director; that signature ‘‘George Henderson’”’ 
over title ‘‘Secretary’’ on page 56 of Exhibit D1 was the signature 
of George Henderson, formerly Secretary of plaintiff; that signa- 
| ture ‘‘George Henderson’’ over the title ‘‘Secretary’’ at top of 
page 60 of paper produced marked Exhibit D2 for identification, 
- consisting of pages 57-60 inclusive, was signature of George Hen- 
derson, formerly Secretary of plaintiff; 


(Witness’ attention being called to recital on page 57 of 
| Exhibit D2 as follows: 


The Secretary presented to the meeting forms of preferred 
and common stock certificates, and upon motion duly made and 
seconded, the same were approved and ordered to be spread 
on the records as follows, see page 67; and witness’ attention 
being called to page 67 of paper marked Exhibit D2, forms of 
stock certificate, preferred and common stock, testified :) 


That he recognied that form of stock certificate as form adopt- 
ed by recital on page 57, and that form was the form respectively 
of the common and preferred stock of plaintiff. 


No cross examination. 


No one appearing for defendant. 
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Deposilion of JAMES E. MANTIER. a witness for plaimiiff, 
taken at Portland, Maine, April 13, 1915, offered by plaintiff and 
received and read in evidenee as follows: 


That his name was James E. Manter; age forty-nine; residence 


South Portland, Maine; occupation, Manager of Corporation Trust | 
Company; did not contemplate residing within or visiting the State | 
of Washington, within the next twelve months; was acquainted with | 


plaintiff, formerly Northwestern Development Company ; 


(Witness being shown paper marked for identification | 


‘*D3’’ testified :) 


That was the signature of the Secretary of State, Mr. Bunker, 
preceding the title ‘‘Secretary of State;’’ had seen that signature 
practically every day since he took office in January of this year; 
had correspondence with him; had occasion to consult him subse- 
quent to such correspondence and had verified and confirmed such 
correspondence; had seen him sign, so that he could tell his signa- 
ture as Secretary of State for State of Maine; 


Had in his custody and possession the original minutes of meet- 
ings of signers of articles of agreement under corporaton laws of | 
Maine, for the plaintiff of date March 17, 1906, minutes of suc- | 
ceeding meetings of stockholders of plaintiff of March 19, 1906, sub- | 
sequent meeting of board of directors of plaintiff of March 19, 1906. 
minutes of subsequent meeting of stockholders of March 29, 1906,. | 
the minutes of the subsequent meeting of stockholders of January — 
23, 1907, the minutes of the subsequent stockholders’ meeting of — 


January 10, 1912, stockholders’ meeting January 15, 1912, and | 
stockholders’ meeting of March 1, 1912 (which witness then pro- | 
duced, ‘‘ pages not numbered.’’) 


(Paper produced and marked Exhibit D4 for identification 
and signatures on fifth page shown witness, who testified :) 
That he knew those signatures; they were the signatures of 

the parties signing them; that he was present at time they signed 
them, and that constituted original Articles of Agreement in the 
original organization of plaintiff. 


(Witness being shown the record of first meeting of sign- 


ers of the Articles of Agreement consisting of six pages, pro- 
duced and marked Exhibit D5, for identification, testified) : 


That he knew signature on second page ‘‘James E. Manter, 
Justice of the Peace;’’ that it was his signature, upon the occasion 
of taking the oath of Millard W. Baldwin as Clerk of plaintiff; 
That the signature on page 6 ‘‘Millard W. Baldwin’’ over the title 


‘*Clerk’’ is signature of Mr. Baldwin, with which he was familiar 


from January 1903 until latter part of 1908; and that he saw him 
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(Baldwin) sign that; (referring to the signatures at the bottom of 
page 6) that he saw those respective persons sign that; 


Was present at first meeting of signers of Articles of Agree- 
ment of plaintiff; that at that meeting, the name of the Corpora- 
tion was decided upon, the amount of the capital stock, and the 
signers were authorized to execute the certificate of organization 
and have the same approved, recorded and filed; they also adopted 
a set of by-laws; that a record was made of the transactions at that 
meeting; that that record was in the original record book, which 
had already identified as Exhibit D5; that the by-laws are next 
following the meeting of the signers; 


(Witness shown paper marked for identification Exhibit 
D6, testified :) 


That paper was the by-laws adopted by signers of Articles of 
Agreement, at the meeting of signers of said articles, concerning 
which he had just testified; that the words in long-hand writing ‘‘as 
amended January 15, 1912,”’ on first page of Exhibit D6, shows the 
meeting of stockholders at which that particular section was amend- 
ed; those are the original by-laws; those are the cross notations. 


(Witness being shown paper entitled ‘‘First meeting of 
board of directors of Northwestern Development Company’’ 
produced and marked Exhibit D7, for identification, of date 
March 19, 1906, consisting of three pages, testified :) 


That signature of James Manter, Justice of Peace, on second 
page was his own, signed upon taking the oath of Jas. H. Hernan, as 
secretary of plaintiff; that the signature at the bottom of the third 
page, Exhibit D7, preceding the title ‘‘Secretary’’ was the signature 
of Mr. Hernan, which witness saw him sign; was present during en- 
tire meeting of the first meeting of the board of directors on March 
19, 1906; knew what transpired there; that officers were elected and 
treasurer’s bond presented and approved; and that a record was 
made of the transactions of that meeting; that Exhibit D7 was 
identified as that record; 


(Witness being shown paper entitled ‘‘Northwestern De- 
velopment Company, Record of First Annual meeting’’ marked 
Exhibit D8, for identification, consisting of four pages, and 
shows signatures of Eaton, Hernan, Ricker, Crummett and 
Brophy, on second page, testified :) 


Those are the signatures of the persons who were subscribers. 
to the capital stock, that he saw them sign; that signature ‘‘James 
E. Manter’’ on fourth page of this Exhibit was his own; that signa- 
ture “‘Millard W. Baldwin’’ as Clerk, was that of Mr. Baldwin, and 
signature at foot of page of Eaton, Hernan, Ricker, Crummett and 
Brophy, were signatures of the stockholders of the plaintiff; that 
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he was present during entire first annual meeting of the stock- | 
holders of plaintiff held on March 19, 1906; that at that meeting 
the original subseribers to the capital stock transferred subscrip-— 
tion stock to qualify the gentlemen who were finally eleeted per- | 
manent directors of plaintiff at that meeting, the parties in in- | 
terest; that a record of the transactions of that meeting was made, 
which witness identified as Exhibit D8; 


(Witness being shown paper entitled ‘‘Northwestern De- 
velopment Company, Special Meeting of Stockholders, Port- 
land, Maine, March 29, 1906,’’ marked Exhibit D9, for identi- | 
fication, consisting of four pages, and the signature on fourth 
page ‘‘Millard W. Baldwin”’ over title ‘‘Clerk,’’ testified :) 


That was signature of Millard W. Baldwin, which witness saw 
him sign; that he (witness) was present during entire meeting of | 


stockholders of plaintiff on that date; that what transpired at that ; | 


meeting will be shown by the record which witness identified as | 
Exhibit D9.: 


‘‘Witness being shown paper entitled ‘‘Northwestern De- || 


velopment Company, Notiee of Speeial Meeting of Stoekhold- 
ers’? produced and marked Exhibit D10, for identification, 
eonsisting of four pages, and signature ‘‘James E. Manter’’ on 
the third page, testified :) 


That was his own; and signature ‘‘Millard W. Baldwin’’ over | | 
title of ‘‘Clerk’’ was signature of Mr. Baldwin, whieh witness saw | | 
him sign. That he (witness) was present during entire meeting of |] 


the special meeting of stockholders of plaintiff on January 23, 1907, 4 
as proxy for A. A. Housman & Company; proxy in printed form | 


signed by A. A. Housman & Company, duly witnessed, whose signa- | | 


ture he knew, which proxy was not now in existenee, having been vol- 


untarily destroyed in November 1914, and that owing to the eon- || 


gested condition of their vaults and cellars, it was necessary for 
them to destroy document files belonging to all their corporations, 
up to January 1, 1908; that the similar records of other corpora-— 
tions whose business he was handling in a similar manner to this— 
every corporation—about 1600 in all—were likewise destroyed. 


That at special meeting of stockholders of plaintiff January 
23, 1907, he was present during entire time of meeting, the transac- 
tions of which will be shown by the record which witness identified 
as Exhibit D10; that he voted the shares at that meeting whieh that 
reeord recites that A. A. Housman & Company were represented by | 
James E. Manter’s proxy in the number of 768,149 shares; that the 
record is a true record of the transactions of that meeting; could ) 
not say that at any time subsequent to that meeting the issue to 
witness of that proxy by A. A. Housman & Company, was ratified 
and eonfirmed in any manner by correspondence or otherwise; was 


i 
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| familiar with signature of A. A. Housman & Company; the proxy 
was never repudiated by A. A. Housman & Company. 


(Witness being shown paper produced and marked Ex- 
hibit Dll, for identification, consisting of four pages and the 
signature ‘‘James E. Manter’’ over the title ‘‘Clerk’’ on the 
fourth page, testified :) 

That was his own signature; That he was present at that an- 
nual meeting of stockholders during the entire time, as Clerk of 
| plaintiff and also representing certain stockholders by proxy, as 


_ shown by the record, proxies in writing; 


’ (Witness being shown paper produced and marked Ex- 


; hibit D12, for identification, testified :) 
| That was Housman’s proxy for that meeting; and that what 
‘transpired at that stockholders’ meeting would be shown by the 


records which had already been identified as Exhibit D1], inelud- 
ing the change of name of corporation. 


(Witness shown paper produced marked Exhibit D13, for 
identification, testified :) 


That was the certificate of the Secretary as to mailing notice 
of annual meeting of stockholders of January 10, 1912, and list of 


| stockholders, original records from his files. 


(Witness being shown signature ‘‘A. A. Housman & Co.’’ 
on Exhibit D12, for identification, testified :) 


That he knew signature of A. A. Housman & Co., stockholders 
in plaintiff at that time and that was their signature. 
That it was on faith and credit of certificate of Secretary and 
list of stockholders that he voted the proxy as shown by Exhibit 
D12. 
(Witness being shown minutes of stockholders’ meeting of 
January 15, 1912, of plaintiff, produced by witness and marked 
Exhibit D14 for identification, testified :) 


That signature ‘‘James E. Manter’’ over the title ‘‘Clerk’’ on 
the last page was his own; 


That he was pesent during the entire meeting, on that date, of 
‘plaintiff, in the capacity of Clerk and as representing certain 
| stockholders by proxy as shown by the record, same proxies which 
(| he had had at the previous meeting of which this was the adjourned 
meeting; that what transpired at that adjourned meeting of Janu- 
| ary 15, 1912, would be shown by the record already marked for 
, identification as Exhibit D14. 


(Witness being shown paper produced and marked Ex- 


hibit D15 for identification, record of adjourned meeting of 
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Annual Meeting of Stockholders, of date January 27, 1912, 
consisting of three pages, testified: a) 


That the signature ‘‘James E. Manter’’ on third page was his: 
own ; | 


That he was present during the entire meeting on that day of | 
plaintiff in capacity of Clerk and also as representing certain stock. | 
holders as shown on the reeord, same proxies presented at the | 
original meeting of which this was an adjournment. | 

That what transpired at that meeting will be shown by the 
record which had already been marked as Exhibit D. 15. 


(Witness being shown paper entitled ‘‘Record of Special 
meeting of stockholders, March Ist, 1912’’ produced and 
marked Exhibit D. 16, for identification, consisting of sixteen 
pages, testified :) 


That signature ‘‘James E. Manter’’ on last page over the title 
‘*Clerk’’ was his own. That he was present at that meeting in 
eapaeity as Clerk and also as representing certain stockholders by 
proxy in writing. , 


(Witness being shown paper marked Exhibit D. 17 for) 
identification, testified :) 
That signature ‘‘A. A. Housman & Company’’ on that paper 

was signature of A. A. Housman & Company, stockholders of 
plaintiff ; 


That on the strength of that signature and that proxy so signed, 
he voted as shown by record of that special meeting of stockhold- 
ers of March Ist, 1912, of plaintiff. 


(Witness being shown paper consisting of: affidavit of 
Secretary, Exhibit A. showing call, Exhibit B., list of stock-| 
holders, and a telegram addresses to James E. Manter, signed! 
‘‘A. H. Kellogg, Secy. Maine Northwestern Development Com- 
pany, Seal Maine Northwestern Development Company, Ins. 
1916, Maine’’ dated Settle. Feb. 29, 1912, marked Exhibit 
D18, for identification. testified :) 


That he received thera in due course of mail and by wire; that on 
the proxy which A. A. Housman & Company forwarded to them and 
on the strength of the certified copy sent us by the Secretary, Mr." 
Kellogg, Exhibits D. 17 and D. 18, he (witness) voted by proxy at, 
the meeting of the stockholders of the plaintiff on March Ist, 1912: 

That, with reference to the transaction of the signers of the 
original articles of agreement of plaintiff, to the meeting of the 
signers of the original articles of agreement, the meetings of the 
stockholders and meetings of the board of directors so far as they: 
were held at Portland, Maine, and so far as their record had been 
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| disclosed in these papers which had been introduced for identifica- 
tion as exhibits, those records record all of the transactions of those 
several meetings. That he was present at all of the meetings to 
' which his attention has been called and concerning which he has 
testified, and during the entire meetings and that he was familiar 
with the transactions as they took place and with the record as 
} made. 
{ (Witness being shown paper marked Exhibit, for identifi- 
eation, D. 5, on the fourth page, headed, ‘‘Subscription Agree- 
ment,’’ testified :) 


That the names ‘‘James J. Hernan, W. F. Conant, Geo. C. 
| Ricker, J. L. Brophy, and Clarence E. Eaton’’ were the signatures 
of the people who subscribed for the subscription stock—that being 
the original subscription agreement and those their respective 
signatures which he saw them sign. 


| (Exhibits D. 1 to D. 18, for identification, offered by 
plaintiff and received in evidence and marked Exhibits D. 1 
to D. 18, respectively.) 


ye es 


That there has been no amendment to by-law 25, a part of 
Exhibit D 6, as originally adopted, at any time subsequent to the 
adoption of that by-law. 


No cross-examination. 
No one appearing for defendant. 


Deposition of EDWIN A. PIERCE, a witness for plaintiff, taken 
at New York City, New York, April 19, 1915, offered by plaintiff 
and received and read in evidence, as follows: 


That his name was Edward A. Pierce; (age, occupation, resi- 
dent, place of business were as given in his deposition taken at 
Portland, Maine, April 12, 1915). 


Knew plaintiff; was formerly a director of plaintiff; first 
elected a director in 1906, remained a director two or three years; 
attended as a director nearly all, if not all, the meetings of the 
board held in New York; was Assistant Treasurer, elected to that 
office summer of 1906; continued to hold that office about two 
years; acquainted with A. A. Housman & Company of 20 Broad 
| Street, New York; was associated with them in business in ca- 
pacity of manager throughout 1906; knew A. A. Housman, who 
| died August, 1907, during his lifetime; A. A. Housman was Treas- 

urer of plaintiff in 1906 and 1907; his brother, Clarence Housman 
| was elected to succeed him as Treasurer of plaintiff; Clarence Hous- 
man, Treasurer of plaintiff until summer of 1908; he was suc- 
ceeded by William Ferguson, a resident of New York City; knew 
Henry C. Davis, former President of plaintiff, who died De- 


a a 
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cember, 1910; knew George Henderson of New York City, former 
Secretary of plaintiff, who died about two years ago. 


(Witness being shown letter produced and marked fam 
identification Exhibit E. 1; testified :) 


That he first saw letter, Exhibit E. 1, in office of A. A. Hous. |} 
man & Company April, 1906, since which time it has, up to present 
time, been in that office; condition which letter now is in with 
respect to its condition when witness first saw it, unchanged. 


he 


(Witness being shown first paragraph, the closing of the 
first paragraph, the language—‘‘I herewith enclose subscription | 
for $250,000 for the Northwestern Commercial Company,’’ and 
being also shown paper produced and marked for identification 
Exhibit E. 2, testified :) 


Paper, Exhibit E. 2, was received with letter of April 4th, 
marked Exhibit E. 1; 


That he knew John Rosene of Seattle, formerly managing 
director of plaintiff; knew his signature; that name, ‘‘John Rosene’’ 
in the signature ‘‘Northwestern Commercial Co. per John Rosene, 
Pres.’’ was John Rosene’s signature; was familiar with printed 
form of subscription to preferred stock of plaintiff during year 
1906; that Exhibit E. 2, is a copy of the form of subscription of 
plaintiff in use during 1906; no other form used at that time so far 
as he knew; 


(Witness being shown telegram produced and marked for | 
identification, Exhibit E. 3, testified :) 


That he first saw that telegram on or about April 3d or 4th, | 
1906, in the office of A. A. Housman & Company, in whose office it 
has been since that time up to the present time; that its present — 
condition with respect to the condition when aime first saw it 
was unchanged ; 


That there was common stock transferred to A. A. Housman 
& Company in spring of 1906, for their delivery in accordance with 
the understanding contained in the last paragraph of subscription 
agreement Exhibit E. 2; in the neighborhood of five hundred thou- | 
sand shares; that of that common stock there was a share of 
common stock issued for each share of preferred stock delivered ~ 
on subscription, issued in the majority of instances to the subscriber 
of the preferred stock; in other instances partly to subscribers and 
partly to brokers; it was issued as a bonus under the agreement; 
that there was, between March, 1906, and December, 1907, on hand 
with A. A. Housman & Co. a sufficient quantity of the common 
stock so delivered to them to comply with this requirement. 
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(Witness being shown paper produced and marked for 
identification Exhibit E. 4, testified :) 


| That the signature at the bottom of the second page was 
signature of A. A. Housman & Co., in his handwriting; that the 
yeeasion of writing that letter was that it advised plaintiff of a 
| shipment to them of that Company’s records; that the shipments 
were made as indicated by that letter. 


(Witness being shown paper marked for identification Ex- 
hibit E. 5, testified :) 


That he had seen it before; that the name ‘‘A. A. Housman per 
EB. A. P.”’ was his signature; that statements in Exhibit E. 5, 
were correct at time statement Exhibit E. 5 was made and dated; 
that Exhibit E. 5 is the list of stockholders mentioned at foot of 
‘page 1 of Exhibit E. A. 


(Witness being shown paper produced and marked for 
identification Exhibit E. 6, testified :) 


That signature at bottom was his own; that transmissions 
referred to in Exhibit E. 6, were made on or about its date, as 
therein indicated. 


(Witness being shown paper produced and marked for 
identification Exhibit E. 7, testified :) 


That A. A. Housman & Co. were transfer agents up to about 
May 1, 1909, and were succeeded by the plaintiff at Seattle as 
understood by the witness. 


(Witness being shown paper produced and marked for 
identification, Exhibit E. 8, testified :) 


That signature attached to the foot was his own; contents 
of letter acknowledging receipt of telegram notifying him of ap- 
pointment of transfer agent at Seattle; that the change of transfer 
‘agent was the reason of transmission of the transfer books—other 
records had preceded this telegram. 


(Witness being shown paper produced and marked for 
identification Exhibit E. 9, testified :) 


That transfer books referred to therein were transmitted by 
a as indicated in Exhibit E. 9. 


| (Witness being shown paper produced and marked for 
identification Exhibit E. 10, testified :) 


That the signature at the foot of that letter was his own. 
‘That the documents and records referred to in Exhibit E. 10, 


were transmitted by him as therein advised to the plaintiff at 
Seattle. 
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The largest part of the 500,000 shares of common stock con- 
cerning which he was interrogated, which was issued to A. A. 
Housman & Company, to be delivered by them upon order of the 
preferred stock subscribers, was registered in name of A. A. 
Housman & Company. 

Such part of that 500,000 shares as were required by the 
subseribers to preferred stock to register in their name, would | 
not be registered in name of A. A. Housman & Company. That! } 
common stock wouldn’t be subject to demand by preferred stock: 
subseribers until they had paid their $5. Stocks for delivery 
against the subscription to the preferred issue were issued in full 
paid form for the full amount and upon payment of the full amount 
of the individual installments. Transfer made of that stock rarely 
made into name of transferee; That A. A. Housman & Company 
issued proxies, as holders of common stock of plaintiff company, 
for voting at annual or special meetings of plaintiff; such proxies 
were so issued by them for meeting of stockholders of plaintiff 
held January 23, 1907, the nominees were the Corporation Trust 
Company, at Portland, Maine, Manter, James Manter, one of them. 


(Exhibits E.1 to E.10 for identification, offered for plain- 


tiff. ) j 
J. L. LANDON, called and sworn as a witness for plaintiff, 
testified as follows: 


Direct examination: 


That his business was Accountant; followed that business 
seven or eight years; at one time associated with plaintiff in a 
clerical capacity, as Secretary, and as transfer agent at Seattle.) 


(Witness being shown paper marked Exhibit E. 4, letter, | 
dated New York, May 1, 1909, testified :) 


That he saw it, notation on paper, May 6, 1909; was employed 
at date of letter by plaintiff, in clerical capacity, as an accountant; 
occasion of his examining that letter was to take care of the items 
mentioned therein; that he received at Seattle, in due course, on 
behalf of plaintiff, the articles enumerated in that letter. 


(Witness being shown certificate of stock of plaintiff, 
Number G 101, for 160,099 shares of common stock, testified :) 
That he received that aariiene on or about the time he re- 

ceived the letter; 


(Witness being shown stock ledger cards of plaintiff, 
testified :) 


Those are the stock ledger cards referred to in that letter. 


(Witness being shown paper marked Exhibit E. 5, list 
of stockholders, referred to in letter Exhibit E. 4. testified:) 
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That he got that list under separate registered cover; that 
he stock ledger cards referred to in letter Exhibit EB. 6, on or 
About the date of the reception of that letter; 


That nearly all this stuff—referring to items enumerated in 
letter Exhibit E. 4, including transfer books, came on about the 
yame time, possibly an interval of a short time between; all re- 
peived, in due course, as advised in the letter; 


(Witness identified the transfer books which were shown 
to him.) 


| 
| (Witness being shown Exhibit E. 8, letter dated May 6, 
1909, letter read in evidence, testified :) 


That he thought that referred to the same books which are 
referred to in Exhibit E. 4, where it recites: ‘‘we shall send you 
‘oy express on the 3d instant the transfer books, ledger, cards, etc.’’ 


(Witness being shown Exhibit E. 9, letter of May 12, 1909, 
letter read in evidence, testified :) 


These (the transfer books) are the books; and that the letter 
‘was received by him in due course of mail with regard to its date. 


(Exhibit E. 1, letter dated San Francisco, April 4, 1906, 
offered in evidence, by plaintiff, objected to by defendant, 
objection overruled and exception noted, and read in evidence.) 


Exhibit E 2, stock subscription, Exhibit E 3, telegram 
from Rosene to Housman; 


Exhibit E 4, letter of A. A. Housman & Co. of May 1, 1914; 
Exhibit FE 5, list of stockholders of April 1, 1909; 
Exhibit E 6, letter of A. A. Housman & Co. of May 1, 1909. 


All offered by plaintiff and received and read in evidence and 
marked as above.) 


(Ruling on Exhibit E 17 stock ledger card, offered in evi- 
dence by plaintiff, ruling reserved by the court.) 


(Exhibit E 16, stock certificate No. G 101, for 160,099, 
shares of common stock, offered by plaintiff and received in 
evidence, copy of same substituted for original with consent 
of Court and Counsel for defendant.) 


| 

| (Exhibit E 8 letter of A. A. Housman & Co. of May 6, 
1909, offered in evidence by plaintiff; objected to by defendant; 
objection sustained by court; ruling of court on Exhibit E 8 
applied by court to all correspondence with which defendant 
is not connected, and which has not been brought to notice of 


52 MAINE NORTHWESTERN DEVELOPMENT COMPANY 


The largest part of the 500,000 shares of common stock con- 
cerning which he was interrogated, which was issued to A. A. 


Housman & Company, to be delivered by them upon order of the’ 


preferred stock subscribers, was registered in name of A. A, 
Housman & Company. 

Such part of that 500,000 shares as were required by the 
subscribers to preferred stock to register in their name, would 
not be registered in name of A. A. Housman & Company. That 


common stock wouldn’t be subject to demand by preferred stock | 
subscribers until they had paid their $5. Stocks for delivery : 


against the subscription to the preferred issue were issued in full 


paid form for the full amount and upon payment of the full amount © 


of the individual installments. Transfer made of that stock rarely 
made into name of transferee; That A. A. Housman & Company 


issued proxies, as holders of common stock of plaintiff company, | 


for voting at annual or special meetings of plaintiff; such proxies 


were so issued by them for meeting of stockholders of plaintiff - 
held January 23, 1907, the nominees were the Corporation Trust — 
Company, at Portland, Maine, Manter, James Manter, one of them, | 


(Exhibits E.1 to E.10 for identification, offered for plain. — 


tiff.) 
J. L. LANDON, called and sworn as a witness for plaintiff, 
testified as follows: 


Direct examination: 


That his business was Accountant; followed that business 


seven or eight years; at one time associated with plaintiff in a 
clerical capacity, as Secretary, and as transfer agent at Seattle. 


(Witness being shown paper marked Exhibit E. 4, letter 
dated New York, May 1, 1909, testified :) 


That he saw it, notation on paper, May 6, 1909; was employed 
at date of letter by plaintiff, in clerical capacity, as an accountant; 
occasion of his examining that letter was to take care of the item3 
mentioned therein; that he received at Seattle, in due course, on 
behalf of plaintiff, the articles enumerated in that letter. 


(Witness being shown certificate of stock of plaintiff, 
Number G 101, for 160,099 shares of common stock, testified :) 
That he received that certificate on or about the time he re- 

ceived the letter; 


(Witness being shown stock ledger cards of plaintiff, 
testified :) 


Those are the stock ledger cards referred to in that letter. 


(Witness being shown paper marked Exhibit E. 5, lst 
of stockholders, referred to in letter Exhibit E. 4, testified:) 
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} That be got that list under separate registered cover; that. 
the stock ledger cards referred to in letter Exhibit E. 6, on or 
about the date of the reception of that letter; 


That nearly all this stuff—referring to items enumerated in 
letter Exhibit E. 4, including transfer books, came on about the 
same time, possibly an interval of a short time between; all re- 
ceived, in due course, as advised in the letter; 


(Witness identified the transfer books which were shown 
to him.) 


(Witness being shown Exhibit E. 8, letter dated May 6, 
1909, letter read in evidence, testified :) 


That he thought that referred to the same books which are 
referred to in Exhibit EK. 4, where it recites: ‘‘we shall send you 
| by express on the 3d instant the transfer books, ledger, cards, etc.’’ 


(Witness being shown Exhibit E. 9, letter of May 12, 1909, 
letter read in evidence, testified :) 


These (the transfer books) are the books; and that the letter 
_|was received by him in due course of mail with regard to its date. 


(Exhibit E. 1, letter dated San Francisco, April 4, 1906, 
offered in evidence, by plaintiff, objected to by defendant, 
objection overruled and exception noted, and read in evidence.) 


: Exhibit E 2, stock subscription, Exhibit E 3, telegram 
from Rosene to Housman ; 


Exhibit E 4, letter of A. A. Housman & Co. of May 1, 1914; 
Exhibit E 5, list of stockholders of April 1, 1909; 
4 Exhibit E 6, letter of A. A. Housman & Co. of May 1, 1909. 
) 


All offered by plaintiff and received and read in evidence and 
marked as above.) 


(Ruling on Exhibit E 17 stock ledger card, offered in evi- 
dence by plaintiff, ruling reserved by the court.) 


(Exhibit E 16, stock certificate No. G 101, for 160,099, 
shares of common stock, offered by plaintiff and received in 
evidence, copy of same substituted for original with consent 
of Court and Counsel for defendant.) 


| (Exhibit E 8 letter of A. A. Housman & Co. of May 6, 
1909, offered in evidence by plaintiff; objected to by defendant; 
objection sustained by court; ruling of court on Exhibit E 8 
applied by court to all correspondence with which defendant 
is not connected, and which has not been brought to notice of 
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The largest part of the 500,000 shares of common stock con- 
cerning which he was interrogated, which was issued to A. A. — 
Housman & Company, to be delivered by them upon order of the- }. 
preferred stock subscribers, was registered in name of A. A, 
Housman & Company. 


Such part of that 500,000 shares as were required by the 
subscribers to preferred stock to register in their name, would 
not be registered in name of A. A. Housman & Company. That 
common stock wouldn’t be subject to demand by preferred stock | 
subscribers until they had paid their $5. Stocks for delivery | 
against the subscription to the preferred issue were issued in full © 
paid form for the full amount and upon payment of the full amount 
of the individual installments. Transfer made of that stock rarely 
made into name of transferee; That A. A. Housman & Company | 
issued proxies, as holders of common stock of plaintiff company, | 
for voting at annual or special meetings of plaintiff; such proxies | 
were so issued by them for meeting of stockholders of plaintiff 
held January 23, 1907, the nominees were the Corporation Trust 
Company, at Portland, Maine, Manter, James Manter, one of them. | 


(Exhibits E.1 to E.10 for identification, offered for plain- | 

tiff.) 

J. L. LANDON, called and sworn as a witness for plaintiff, 
testified as follows: 


Direct examination: 


That his business was Accountant; followed that business | 
seven or eight years; at one time associated with plaintiff in a 
clerical capacity, as Secretary, and as transfer agent at Seattle. 


(Witness being shown paper marked Exhibit E. 4, letter 
dated New York, May 1, 1909, testified :) 


That he saw it, notation on paper, May 6, 1909; was employed / 
at date of letter by plaintiff, in clerical capacity, as an accountant; 
occasion of his examining that letter was to take care of the items 
mentioned therein; that he received at Seattle, in due course, on 
behalf of plaintiff, the articles enumerated in that letter. 


(Witness being shown certificate of stock of plaintiff, 
Number G 101, for 160,099 shares of common stock, testified :) 


That he received that certificate on or about the time he re- © | 


ceived the letter; 


(Witness being shown stock ledger cards of plaintiff, 
testified :) 


Those are the stock ledger cards referred to in that letter. 


(Witness being shown paper marked Exhibit E. 5, list © 
of stockholders, referred to in letter Exhibit E. 4, testified:) 


vs. NORTHWESTERN COMMERCIAL COMPANY 53 


That he got that list under separate registered cover; that 
the stock Icdger cards referred to in letter Exhibit E. 6, on or 
| the date of the reception of that letter; 


| That nearly all this stuff—referring to items enumerated in 

“letter Exhibit E. 4, including transfer books, came on about the 
same time, possibly an interval of a short time between; all re- 
ceived, in due course, as advised in the letter; 


(Witness identified the transfer books which were shown 
to him.) 


(Witness being shown Exhibit E. 8, letter dated May 6, 
| 1909, letter read in evidence, testified :) 


That he thought that referred to the same books which are 
‘referred to in Exhibit E. 4, where it recites: ‘‘we shall send you 
by express on the 3d instant the transfer books, ledger, cards, ete.’’ 


(Witness being shown Exhibit E. 9, letter of May 12, 1909, 
letter read in evidence, testified :) 


These (the transfer books) are the books; and that the letter 
| was received by him in due course of mail with regard to its date. 


(Exhibit E. 1, letter dated San Francisco, April 4, 1906, 
offered in evidence, by plaintiff, objected to by defendant, 
objection overruled and exception noted, and read in evidence.) 


Exhibit E 2, stock subscription, Exhibit E 3, telegram 
from Rosene to Housman; 


Exhibit E 4, letter of A. A. Housman & Co. of May 1, 1914; 
Exhibit E 5, list of stockholders of April 1, 1909; 
Exhibit E 6, letter of A. A. Housman & Co. of May 1, 1909. 


All offered by plaintiff and received and read in evidence and 
marked as above.) 


(Ruling on Exhibit E 17 stock ledger card, offered in evi- 
dence by plaintiff, ruling reserved by the court.) 


(Exhibit E 16, stock certificate No. G 101, for 160,099, 

shares of common stock, offered by plaintiff and received in 

| evidence, copy of same substituted for original with consent 
| of Court and Counsel for defendant.) 


| (Exhibit E 8 letter of A. A. Housman & Co. of May 6, 
1909, offered in evidence by plaintiff; objected to by defendant; 
objection sustained by court; ruling of court on Exhibit E 8 
applied by court to all correspondence with which defendant 
is not connected, and which has not been brought to notice of 
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defendant, i. e. Exhibits E 4, E 6, E 8, E 9, and E 10; Exhibit 
E 1 not included in this ruling but permitted to stand.) 


. (No cross examination.) 
(Witness excused.) 


A. H. KELLOGG, called and sworn as witness for plaintiff testi- 
fied, as follows: 


(Direct examination.) 


That his business was transportation; connected with Alaska 
Lighterage & Commercial Company, Secretary of plaintiff since 
January, 1910; 


(Witness being shown first minute book of plaintiff, which 
was identified in deposition of Edward A. Pierce, at Portland, 
Maine, testified :) 


That it was the first minute book of directors and stockholders 
of plaintiff. first seen by witness in office of plaintiff in 1910; 
that.on page 40 was a transfer of subscription to stock from W. F. 
Crummett, James J. Hernan, George C. Ricker, J. L. Brophy, and 
Clarence E. Eaton, to John Rosene, six shares. 


(Transfer of 6 shares dated March 20, 1906, offered in 
evidence by plaintiff.) 


That he recognized signature on page 40 of minute book as 
that of John Rosene, that he had seen it a great many times, had 
seen him (Rosene) sign it. 


Cross examination: 


Think in 1908 saw Rosene sign his name to several] documents; 
was not present when Rosene signed on page 40 (of minute book) ; 
didn’t know when he signed it. 


(Sufficiency of proof of signature of Rosene on page 40 of 
minute book objected to by defendant.) 


JOHN ROSENE called and sworn as a witness for plaintiff, 
testified as follows: 
(Witness being shown on page 40 of minute book of plaint- 


iff, referred to Exhibit E. 21, name ‘‘John Rosene’’ testified:) _ 
That he believed that was his signature. 


(Transfer on page 40 of plaintiff’s minute book offered 4 
in evidence by plaintiff, received in evidence and marked Ex- 4 
hibit E. 21.) = | 


(Minutes of meeting identified by witness Manter as 
minutes of meetings of signers of articles of incorporation, 
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the stockholders and board, at Portland, Maine, and sub- 
sequent minutes as identified by witness Pierce of the meetings 
of the board, of plaintiff, offered in evidence by plaintiff, 
objected to by defendant.as incompetent, irrevelant and im- 
material, being the record of plaintiff that defendant had no 
connection with; objection overruled by the court.) 


(Plaintiff introduced in evidence Exhibit D. 4, certificate 
of organization of plaintiff.) 


Exhibit D. 5, minutes of meeting of signers of articles of 
incorporation. 


Exhibit D. 6, minutes showing adoption of By-Law No. 3, 
By-Law No. 6, By-Law No. 9, By-Law No. 25. 


Exhibit D. 7, minutes of first meeting of plaintiff’s di- 
rectors on March 19, 1906. 


Exhibit D. 8, minutes of first annual meeting of plaintiff’s 
stockholders at Portland, Maine, on March 19, 1906. 


Exhibit D. 2, minutes of meeting of board at New York, 
March 21, 1906. 


Exhibit D. 9, minutes of meeting of stockholders March 
29, 1906, at Portland, Maine. 


Exhibit D. 10, minutes of stockholders’ meeting of Jan- 
uary 23, 1907. 


Documents as offered are received in evidence and marked 
as above. 


No cross examination. 
Witness excused. 


A. H. KELLOGG, witness for plaintiff, recalled, testified as fol- 
lows: 
(Witness being shown Exhibit D. 11 minutes of meeting of 
stockholders of January 10, 1912; 


Exhibit D. 14, minutes of stockholders’ meeting in Port- 
land, Maine, January 15, 1912, and being shown book of min- 
utes of plaintiff, testified :) 


That was the minute book of stockholders and directors of 
plaintiff, kept in its Seattle office. 


| (Witness being referred to minutes of board meeting. 
January 22, 1912, testified :) 


That he was present at that meeting; that the resolutions and 
motions and transactions of business were duly had as described 
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in those minutes; that was a true minutes of the meeting of the 
board at that time, authorizing the corporation to do business in 


state of Washington, and of appointment of statutory agent under 


laws of state of Washington, and authorizing necessary papers 
from state of Maine to be filed in office of Secretary of State of 
state of Washington, and levying assessment No. 1 for 20 and 


of No. 2 for 50 per cent of the subscription, on the subscriptions | 


for the preferred stock, and providing for a credit on those as- 
sessments to those subscriptions where the subscribers had paid 
any part of the amount sought to be realized by those assessments; 
notice of which meeting was given to all the directors; 


(Witness shown paper marked Exhibit S. 114 for identifica. | 


tion, testified :) 


That was a notice to the plaintiff’s directors of a special meet 
ing of board of directors to be held at 4 o’clock P. M. on 22d day 
of January, 1912, signed by the President; followed by the acknowl- 
edgement of notice from each and every director; that that was 
the signature of President on that date and of all the directors; 
and that paper was in existence as witness then saw it of date of 
that meeting. 


(Notice as Exhibit S 1144 minutes of board of directors of 
January 22, 1912, as Exhibit S. 1, offered in evidence by 
plaintiff. ) 


Cross examination. 


That witness procured the signatures to those notices, on date 
of notice January 20, that would be date it was signed; all di- 
rectors were resident in Seattle, they were all here present in the 
city at that time; Mr. Loewenherz was a resident of Seattle; M. C. 
Farr lived here; D. C. Young lived here in 1912; that he remem- 
bers that he got the signatures of all those parties before the date 
of that meeting on the 22d. 


(Documents received in evidence and marked respectively 
Exhibits D. 11, D. 14, S. 1, and S1%.) 


(Certificate of Secretary of state of State of Washington, 
showing compliance with laws of state of Washington, relating 
to a foreign corporation doing business in state of Washington, 
change of corporate name and increase of directors, appoint- 
ment of statutory agent, offered in evidence by plaintiff, 
received in evidence and marked Exhibit F.) 


(Examination of witness continuing :) 


That he knew of giving of notice of assessments No. 1 and 
No. 2, as levied by meeting of board as above; 
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(Witness being shown paper marked for identification 
Exhibit 8S. 2, identified them as affidavit of witness as to his 
mailing, by registered mail, to defendant, notice of assessment 

' No. I, notice of credit of assessment No. J, and notice of as- 
sessment No. 2.) 


} (Witness being shown paper marked for identification 
| Exhibit S. 3; identified same as receipt for those registered 
notices, secured by witness at that time; that papers ‘‘A,”’ 
“B,’’ ““C,”’ attached to the affidavit are true copies of the 
notices sent in registered mail, notices of assessments No. 1 and 
No. 2, due under their stock subcription and of the credit of 
No. 1, where they had paid up.) 


(Documents offered in evidence by plaintiff and received 
in evidence and marked Exhibits S. 2 and S. 3.) 


(License issued by state of Washington to plaintiff, 
offered in evidence by plaintiff, received in evidence and 
marked Exhibit F. 1.) 


(Stipulation between plaintiff and defendant dated No- 
vember 2, 1915, and 4 transfer books offered in evidence by 
! plaintiff, received in evidence and marked respectively, Ex- 
hibits E 11, E 12, E 13, EF 14, and E 15. 


ee ee eee 


(Examination of witness continuing:) 
| Re-direct examination. 


Those are the transfer books of plaintiff now in possession of 
_ Plaintiff, and were at the date of the stipulation above. 


(Issues of stock as shown by transfer books to parties 
therein named on pages 1 and 2 put in evidence.) 


(Certified copy of certificate of incorporation of defend- 
ant offered in evidence by plaintiff, received in evidence and 
| miarked Exhibit F. 2.) 


| Witness excused. 


E. J. MATHEWS, called and sworn as a witness for plaintiff, 
_ testified as follows: 


Was a director of plaintiff in February 1910; resigned as Presi- 
| dent in January, 1910. 
No eross examination. 


| 
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Witness excused. 


T. A. DAVIES, called and sworn as a witness for plaintiff, testi-. 
fied as follows: 


Am President of plaintiff, have been such since 1910; was 
President on February 4, 1910; 


(Witness being shown letter marked Exhibit KE. 10, in 
the Pierce, New York, deposition, testified :) 
That he had seen that letter before; 


(Witness being shown books, Journal, cash book and 
ledger marked for identification, Exhibits E. 18, E. 19 and 
E’. 20, testified :) 


Those books were the ones referred to in letter; were received — 


by him shortly after date of that letter from the New York office. 


(Books marked respectively Exhibits E. 18, E. 19 and © 


E. 20.) 
No eross examination. 
Witness excused, 


CHARLES A. MeMASTERS, called and sworn as a witness for 
plaintiff, testified as follows: 


That he was Secretary of defendant; such Secretary since 
April 1, 1911, 


(Witness produces minutes of defendant’s stockholders’ 
meetings, board of trustees’ meetings and executive committee 
meetings, testified :) 


Those are the minutes of defendant covering the minutes of 
April, May, June, July, August and September, 1906; all of the 
minutes; was not connected with the Company at that time; were 
delivered over to him by his predecessor as entire books of de- 
fendant ; 


(Witness being shown minutes of meeting defendant’s 
board of trustees, of date April 12, 1906, testified :) 


— 


— 
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| J. D. Trenholme, Secretary, signed those minutes; recognized 
his signature ; 

| (Witness reads in evidence minutes referred to). 

(and testified :) 


He had read all of minutes of defendant’s board of trustees of 
. April 12, 1906; from beginning to end, as they appear of record; 


(Record, minutes of defendant’s board of trustees of April 
12, 1906, offered in evidence by plaintiff.) 


(Upon examination by Mr. Graves, counsel for defendant, 
testified :) 


He was not Secretary at that time; Mr. J. D. Trenholme, then 
‘present in court room, was the Secretary at that time; had no per- 
sonal knowledge whatever whether or not those minutes record 
om erything that took place on that day; only what he heard; had no 
personal knowledge whether or not anything was expressly withheld 
at request of anybody from the minutes; was not connected with the 
‘Company at that time. 


(Mr. Graves, counsel for defendant, contended that before 
minutes go before the jury, the Secretary, who was present and 
took down the minutes, should be called as a witness and 
allowed to testify as to what occurred; 


The court ruled: those minutes being produced in response 
to an order issued to defendant to produce it, at least prima 
facie, and if they are not the miuntes, then it can be shown; 


Defendant withdraws all objections to minutes with ex- 
press understanding defendant be allowed to eall Secretary 
to show exactly what occurred at that meeting; 


The Court: The objection is overruled. Miuntes admitted 
as Eixhibit G.) 


(Witness being shown minutes of defendant’s board of 
trustees of September 5, 1906, date when counsel for defendant 
in his opening statement stated that this matter again came up 
before board, identified as Exhibit H, witness read in evidence, 
same as follows:) 


“RESOLVED That the President be authorized to subseribe to 

the stock of the Northwestern Development Company for this 

Company in the sum of One Hundred and twenty-five thousand 
- dollars.”’ 


““WHEREAS It is necessary to provide funds to build and 
purchase additional steamers for the Companies’ use; RESOLVED 
that the President be instructed to sell and dispose of the stock 
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held by this Company in the Northwestern Development Company 
down to Fifty thousand dollars.’’ 


(Witness continuing :) 


Those were the only minutes found under that date of defend- 
ant’s board of trustees; were produced there by him by reason of 
un order of court served upon him; 


(Witness being shown minutes of defendant’s board of 
trustees of April 10, 1907, identified as Exhibit I, read m 
evidence, that part that referred to the stock subscription, in 
evidence as follows:) 


‘Resolved, that this corporation does hereby affirm its sub- 


| 


seription for the capital stock of the Northwestern Development | 
Company in the sum of $125,000, par value, and no more and the 
attorney of the company be and he is hereby authorized and di- — 


rected and required to prepare the necessary notice to be sent by 
the Secretary to the Northwestern Development Company, noti- 
fying the said Northwestern Development Company that no sub- 
seription for the capital stock of that company was ever authorized 
in any sum or sums whatever except for $125.000. 


| 


Moved by Mr. Eccles that the resolution be adopted which . 


motion received a second. <A vote being taken, all of the members 
present voted for the resolution and none against it and it was 
ceelared adopted.’’ 

That there were minutes of defendant’s board of trustees be- 
{ween April 12, 1906, and September 5. 1906; trustees met on April 
18; no reference whatever in minntes of that meeting to subserip- 
tion of defendant by John Rosene to preferred shares of plaintiff’s 
stock; John Rosene was present at that meeting; meeting of 


loge 


trustees May 7, 1906; no reference whatever in that meeting to 


the subscription referred to; meeting of May 14, 1906, nothing in 


that meeting with reference to that subscription; meeting of trus- 
tees July 10, 1906, Rosene present, a quorum of board—nothing 
there in reference to that subscription; meeting of July 20, John 
Rosene present, nothing there in reference to that subscription; 
next meeting was on September 5, 1906. 


(Witness being shown minutes of meeting of defendant’s | 
executive committee of September 18, 1907, witness read in ~ 


evidence a resolution there with reference to a proxy as 
follows :) 


‘‘Tpon motion, resolved that this Company’s proxy be for- 
warded io Mr. S. W. Eccles to represent this company at a special 
stockholders’ meeting of the Northwestern Development Company 
to be held at the office of said corporation at 281 St. John St.. 
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Portland, Maine, October 3, 1907, at 10 o’clock, A. M., said proxy 
to be given with power of substitution. ’* 


(Witness continuing :) 
Mr. Eccles, there referred to, was a director in the Company act 
‘the time; 
(Witness read in evidence a further resolution there with 


! reference to this stock, as follows:) 


“Upon motion, resolved that the Treasurer of this Company 
, be instructed to fee this eas s stock in plaintiff Company 
fesned in name of defendant.’ 


(Minutes of April 10, 1907, marked Exhibit J. minutes of 
September 15, 1907, marked Exhibit K.) 


| Further proceedings adjourned until the following day, No- 
vember 24, 1915, at hour of 10 o’clock A. M. 


November 24, 1915. 10 o’clock A. M. 


| 

| Continuation of proceedings pursuant to adjournment, all par- 
ties present, names of jurors called, all present. 
| 


(Plaintiff offered in evidence: 
Exhibit D12. 
Exhibit D138. 
Exhibit D17. 


Pxhibit D118. 
attached to Manter deposition.) 


MR. A. H. KELLOGG recalled as witness for plaintiff, testified 
as follows: 


| 
(Witness being shown affidavit signed A. H. Kellogg, of 
29th day of December, 1911, Exhibit D 13 attached to the 
Manter deposition, testified :) 
That was his signature; that he swore to it on the date given 
| before a Notary Public; that the statements therein contained were 
true; 


(Affidavit, Exhibit D 13 read in evidence by witness.) 
(Witness continuing ;) 


| That the notice and list of stockholders were attached; that 
was a true list of the stockholders of date of affidavit, with number 
of shares, common and preferred, held by each, as shown by the 
books of the Company; that he verified it at that time; that there 
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had been no further original issue of preferred stock since tha‘ 
affidavit was made. 


(Witness being shown a further affidavit signed A. H 
Kellogg, of date February 8, 1912, testified :) 


That was his signature; that he swore to that and statements 
therein contained are true. 
(Witness read in evidence, affidavit Exhibit S 2:) 

(Witness continuing :) 


The annexed papers, actually attached, were: Exhibit A. 
notice of special meeting of stockholders of plaintiff to be held 
first day of March; Exhibit B was list of stockholders to whom 
notice of the special meeting was sent on January 29, 1912; the 
telegram certifying names of plaintiff’s stockholders as per list of © 
date February 29, 1912, was sent by him; that statements therein 
contained were true and were trne at that time. | 


(Documents received in evidence marked Exhibits D, 12, 
Deis Wali and ws) 


Cross examination: 


He took list of stockholders froin the books of company; it 
is a complete list of all stockholders appearing on books of plain- 
tiff; it shows number of shares held by each stockholder, as of 
record, at that time and total number of outstanding shares both 
of preferred and comnion stock; preferred stock outstanding at 
that time 339,890 shares; common shares outstanding 750,000; the 
339,890 of preferred was at $5 per share: that was all of Whe pre- 
ferred shares that books show had ever been issued; not all of 4 
preferred shares that books show had ever been subscribed for: 
stock subscriptions were more than stock issuance; could not say 
off-hand what was total stock subscription; would have to refer 
to the records; had a tabulated list of that; about one million six 
hundred odd thonsand dollars; there had been no subscription | 
since then; total of preferred stock had never been subscribed for. | 


(Examination by counsel for plaintiff :) 


Was not attempting to be acenrate as to figures concerning 
which Mr. Bogle (for defendant) asked him; said he could not 
recall] the exact figures from meniory. 


(Cross examination resumed :) 


He did know that all the preferred stock had not been sub- 
seribed for. 
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(Plaintiff offered in evidence Exhibit D. 16 minutes of 
special meeting of its stockholders of March 1, 1912; 


Objeeted to by defendant. 

Court reserved its ruling. 

Doeument marked Exhibit D. 16 for identification.) 
(Plaintiff offered in evidence Exhibits T. 1, T. 3, T. 4, T. 5; 
Objected to by defendant. 


Court reserved its ruling.) 


CHARLES A. McMASTERS, recalled as a witness for plaintiff, 
testified : . 


(Witness being shown minutes of meeting of defendant’s 
stockholders of April 18, 1906. testified :) 


He did not find anything there which refers to that subserip- 
tion; nothing in minntes of stockholders’ meeting of April 18, 
11906, with reference to that subseription. 


(Witness being shown minutes of regular meeting of de- 
fendant’s executive cominitiee on 4th of September, 1907, first 
meeting of that committee that month, testified :) 


That those minutes had no referenee to John Rosene except 
that Rosene was appointed one of a committee to adjust salaries 
and minor matters; that there was a special meeting on 9th of 
September, which had no reference to John Rosene; 


(Witness being shown ninutes of Executive Committee of 
defendant of October 23, 1907. at request of plaintiff, read 
same in evidence; objected to by defendani. Objection sus- 
tained by court: jury instructed not to consider at that time 
minutes as last read; exception noted for plaintiff.) 


(Witness continuing :) 


That he was treasurer of defendant; had been such since April 
1, 1911; as such was Custodian of its assets; 


As such had in his possession eapital stoek of plaintiff held and 
owned by defendant; 


| (Witness produeed it.) 


That there were 25,000 shares of preferred stock and 25,000 
shores of common stock of plaintiff; that stock when he assumed 
office of treasurer, was in New York, that he received the stock 
in July, 1915; that it had not theretofore been in his possession as 
treasurer. 
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(List of stock last aforesaid showing number of shares 


the series number, date of issue, amount of shares of each 


certificate, as follows: 


: Preferred Stock Common Stock 
Issued Issued 
Certificate No. No. shares Certificate No. No. shares 
F6 June 9th, 1906....... 1000 F 15 June 9th, 1906 ...... 1000 
FT July 24th, 1906...... 1000 F 24 July 24th, “ ...... 1000 
F 8 eS oe pales Ct tyei ters 1000 F25 “ Me Se eee 1000 
F 9 a oe eres 1000 Ie A s tf eee 1000 
Filo “ ie Se hee 1000 WW wy 4 eke ss GOOG 
F 11 Nov. 7th, Se eee 1000 F 43 Nov. 7th, SO etree 1000 
oily Be seer arenes 1000 F44 “ a 1S eee 1000 
ye ig ss es ern ehe 1000 F 45 ie ss 1S oe 1000 
Fi4 “ oe pee ccna age 1000 F 46 =“ wy “See 1000 
Fi5 “ ms Pes Paes 1000 F477 “ af SO Ate eee 1000 
G 37 April 2nd, “ ...... 10000 G 52 April 2nd, “ ...... 2000 
G38 “ % ER A pap 2000 @ he ee ee 10000 
G41 “ cs ci eee 3000 G55 “ is oe 3000 
25000 25000 


All issued to A. A. Housman & Co. 


All endorsed as assigned to NORTHWESTERN COMMER- 
CIAL CO. under date of September 24, 1907. 


Offered in evidence by plaintiff, in lieu of stock certificates 


themselves; objected to by defendant ; 
(Witness continuing :) 


Assumed office of Secretary at same time he assumed office of 
Treasurer; had a list of records of office of secretary turned over 
to him at that time. 


(Witness producing list.) 


That stock was not enumerated among the items in that list; 


i 
f 


| 


| 


that he received the minute book at that time; received no memo- — 
randa or data at all purporting to be any part of the ininutes other | 


than as contained in the book he had identified that and the pre- 
vious day, there was no paper or data exclusive of the papers con- 
tained within the covers of those minute books identified as minute 
books of company, pertaining to the minutes of the company; re- 
ceived the entire file of the correspondence of defendant as secre- 
tary, was turned over to him; did not think it true that only 


vouchers appertaining to claims for damages or records of wrecks, | 


and that correspondence was not turned over to him; made a 
demand for entire records of office of secretary and was assured 
by Captain Jarvis that everything in his possession at that time 
was turned over to him (witness); did not (urn over anything he 
did not have in his possession; he (Captain Jarvis) did not state 
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_ that there were formal records of the company which were not 
‘then turned over to witness, and made no reference to them. 
| 


Cross examination. 


The stock he spoke of in plaintiff was all issued in name of 
A. A. Housman & Company; it all bears the endorsement on the 
back of the certificate of transfer by A. A. Housman to the defend- 
vant under date of September 24, 1907; that is true of all those 
‘certificates ; 


(Witness is asked by counsel for defendant in making his 
memoranda to give the date of the issuance and date of the 
transfer.) 


) Those (certificates of stock) did not come into his actual 


‘manual possession until this last summer in July; was requested 
and served wiih same notice by Mr. Gorham to produce them; he 
‘then asked for them and they sent them to him; the stockholders’ 
meeting of April 18, 1906, he was asked about, was the annual 
meeting—the record shows; the general annual meeting of the 
‘stockholders of defendant; did not find any reference to any sub- 
‘scription to stock in plaintiff in minutes of stockholders’ meeting 
of April 18, 1906; those minutes do contain a fairly full detail 
_ report from the Pi resident to the stockholders of all of the large 
Gavestments ef the Company; did not find any reference to any 
‘investment in plaintiff. 


Witness excused. 


W. T. FORD called and sworn as a witness for the plaintiff, 
testified as follows: 


He was the auditor of defendant, had been such since spring 
of 1909; was not identified with the Company pricr to that time; 
4 the account books of defendant there in court with him. 

(Witness requested to turn to Journal of April, 1906, and 
see if he had any entry there of date of April 21, 1906, North- 
western Development Company $50,000, testified :) 


No entry at all; on that date; there are some on April 18, to 
Northwestern Development Company; don’t know what the item 
‘is; two items of $20,000; there is an item of $50,010, April 30th; 
‘that was simply a transfer crediting the plaintiff with $50,000 and 
charging ‘investment ;’’ Just shows among the investments, does 
‘not say there what kind of an investment, does not show the char- 
jacter; no where in the record anything to indieate as to the ehar- 
jicter of that investment of $50,000; didn’t think it was a fact that 
* was lost to the stockholders as to where that money went to, 


» 


i 
further than that it was a mere investment; the books showed éiet| 
it was an investinent; didn’t know whether it was lost to them or. 
not; could not say that so far as the identity of the particular thing 
in which the money was invested, it was lost, knowledge to the, — 
Company lost. don’t know; had no voucher No. 101 of July 15, 
1901; had voucher No. 5366 which plaintiff’s counsel wanted; that | 
represents $25,000; it shows that the plaintiff was credited with. 
$25,000 and investment account was charged with it, date of! | 
voucher July 15, 1906; No. 5366; there was an entry on Journal — 
September 6, for $25,000 for amount of stock subscription charged, 
to Investment account and eredited to account of plaintiff, carried. 
from journal into plaintiff’s account in ledger; that ledger account. 
was an open current account; 
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(Witness produces hig ledger account of Northwestern — 
Development Company, which is marked for identification’ — 
Exhibit K 1:) 

On this ledger account of defendant with Northwestern De-. 
velopment Company, there is a credit item of April 30, 1906; of 
$50,010, marked ‘‘investment’’; he put that in there himself; on, 
July 15, an item of of $25,000 credited Northwestern Development ~ 
Company, also ‘‘investment’’; those items, that ‘‘investment’’ was’ 
put by him to identify the item; knew that the corresponding 
charges were in the investment account; those items represent the 
investment of that subscription so far as there was any subserip- — 
tion; on September 6, 1906, a credit of $25,000 investment; on Sep- — 
tember 15, 1906, $25,000 capital stock purchased, that is what it — 
says; that refers to the entry on the ledger of September 25; the 
entry is posted in the Journal September 15 and it says ‘‘capital! 
stock purchased September 15. 1906; that shows what it is for; — 
he did not make the entry; he was reading the entry; entry entered 
September 25; it is a corresponding entry to the entry in the ledger; 
did not have the balance sheets of September 30, 1906; they were 
not turned over to him by his predecessor ; 


(Counsel for plaintiff asks Mr. MeMasters if the balance 
sheets are in court. they were included in the order directing 
defendant to produce the balance sheets of the several months 
and the order was served on Mr. McMasters as Secretary:) 


The witness: 


Ife examined all the records of the Company and could never — 
find any balance sheets of the dates which counsel for plaintiff — 
mentioned there anywhere; had a monthly balance sheet, did not. 
keep them at that time; didn’t know whether there was a monthly | 
balance prior to his advent into office; would not say there was 
not; did not know; the entries he had referred to would be carried — 
into the balance sheets of the several months in the ordinary course, . 
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of bookkeeping; did not have the annual report of defendant of 
April 30, 1906; could not find a copy in his office. 


(MecMasters: I made a thorough search and could not 
find it.) 


(Witness continuing :) 


Had no record which would show the summary from which an 
} annual report would be made in 1906, for the fiscal year; had the 
' annual report of year 1907; thought he had it there among the 
| papers; didn’t seem to have them there; 


(Witness is shown a paper by counsel for plaintiff,) 
That is a copy of it; that is the same thing; 
Here is the one. 


(Witness producing copy of annual report of defendant 
for year ending April 30, 1907, marked Exhibit M.) 


is what it says on the front of it; found among the Secretary’s 
files. 


(Counsel for defendant presumed it is the annual report, 


Identified it as report of defendant for April 30, 1907; that 
) had no reason to question it.) 


(Witness continuing :) 


| Might identify the items under column Northwestern Com- 
mercial Company stock holdings in other companies $993,012.50 
| if he had time to check it up; could not tell; it does not show an 
exact balanee; did not have balance sheet of defendant of July 
| 31, 1906, or August 31, 1906, or September 30, 1906; did not know 
| whether there were anv such balance sheets in existence; so far 
| as he knew they were not in his office; had made a personal search; 


(Document marked for identification M. offered in evi- 
dence by plaintiff: received in evidence and marked Ex- 
hibit M.) 


Cross examination. 


| So far as he had been able to find, those balance sheets similar 
) 10 ones which he had produced, were not kept prior to 1907, could 
hot find them; was not connected with Company until 1909 in 
| spring; item of $50,000 as Exhibit K1, is the entry on the ledger 
account of plainiiff on hooks of defendant; there was no reference 
in the journal entry which shows what makes up that $50,010; 
it does not show—reference to journal 394—what makes it up; the 
memorandum aitached to voucher No. 5366 of July 15, 1906, of 
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$25,000, was attached to it when he first found the voucher on the 
files of the company: in the same condition as it was then. f 


(Voucher No. 53866 with attached memorandum offered in 
evidence by defendant, reccived in evidence as part of cross. 
exalination, and marked Defendant’s Exhibit No. 1; and read| 
in evidence to jury:) | 


(Witness continuing :) ; 


The books of record show M. M. Perl was the Auditor of de- 
fendant in 1906; knew his signature; had seen it; that is Perl’s 
signature to the meinorandum at the bottom; had never seen Mr.! 
Rosene write his signature but have seen checks and other doeu- 
ments; knew his signature; the signature to the memorandum 
above ‘‘J. R.’’ is in his handwriting; the books would show at what. 
time this entry was actually made; there is nothing there from 
which he could determine when the entry was actually made or 
when those instructions came into his hands; could not say; there 
is no other entries on the books throwing any further enlighten- 
ment on the journal entry, investment Northwestern Development 
Company capital stock purchased September 15, 1906, $25,000; 

It refers to page 15; the other credit of $25,000 referred to is 
entered under date of September 6, 1906; so that those two items, 
together with the £25,000 which is represented by these vouchers 
No. 5366, apparently make up the $75,000 which was received, for 
which the Development Company received credit on the books of 
defendant ; 


Redirect examination. 


This (Exhibit K1) was a mutual open current ledger account; 
In following October, 1906, there was a balance struck on that 
ledger account, in favor of plaintiff, in sum: of $32,232.78; balance 
was settled by check payable to plaintiff delivered by defendant to 
plaintiff; all these are credits; that included all the credits on the 
plaintiff’s account and this check closed the account. 


Reecross examination: 


On August 31, the account shows a balance of $57,692.23 in f 
favor of defendant; that is, after crediting the $25,000 under date 
of July 15, on mene’ 31 the plaintiff still owed defendant fifty 
thousand and some odd dollars; subsequent to that, those other 
two entries of $50,000 were rattle: . 


Witness excused. | 
JOHN ROSENE, recalled as a witness for plaintiff, testified : 


(Witness shown paper marked for identification, Bx- 
hibit L.) 


. 
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That was his handwriting and his signature attached and sign- 

- ed thereto; that paper was addressed to Northwestern Commercial 

Company, date, October 30, 1906; that, apparently, he was in New 

York then; that was the letter head of defendant; could not say 

that was addressed to defendant concerning its business until he 
read it; 


That this letter was addressed to the N. W. C. Co. but it really 
should be addressed to plaintiff; 


Witness understood that it came to defendant but the offi- 
eers of the two companies were together and the bookkeepers 
were the same but it was not the Commercial Company’s business; 
it was the Development Company’s business it referred to. 


That he was President of defendant at that time; that Mr. 
Trenholme was secretary; that Mr. George Henderson was not 
fiscal agent; that Mr. Henderson had had that printed without 
witness’ authority, but it did not amount to that; he was not the 
President, he was the Secretary of the plaintiff; and not the fiscal 
agent of the defendant; he was the secretary of plaintiff company 
but he was not the agent of the defendant. 


eee ee er ee ers 


(Witness shown letter marked for identification Ex- 
hibit N:) 


That was his (witness’) signature attached to that letter; 
» would think that letter was sent to Henderson, secretary of plaint- 
iff, on or about the date it is dated, it looked that way. 


Letter offered by plaintiff and received in evidence and mark- 
ed Exhibit N. 


| Cross Examination. 


That letter was not written by witness with the knowledge of 
} the defendant’s board of trustees; they did not know anything 
" about that; the statement in the letter that $50,000 of the $60,000 
par value preferred stock is to be credited on the $245,000 due 
witness from the company (plaintiff) on the mining property pur- 
chased by the plaintiff referred to the $245,000 cash that was actu- 
ally paid to the owners of the mining claims for the claims and al- 
leged water rights, etc; that was the same purchase which is re- 
' ferred to in the minutes of the plaintiff which had been introduced 
in evidence here, which was evidenced by some agreement between 
‘witness and the plaintiff. 


_— 


Witness excused. 


Thereupon at request of plaintiff the Clerk of the Court pro- 
duced a stipulation between the parties to this suit relative to the 
amendment of a former eomplaint of plaintiff and to ihe amend- 
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ment of defendant’s answer to such former complaint, dated May 
11, 1914, which plaintiff thereupon offered in evidence as tending 
to show a delivery of this stock by plaintiff to defendant, during 
the year 1906, as an extra-judicial statement made at the time, 
that this stock was delivered by plaintiff to defendant between 
April 4, 1906, and November 9, 1906, to which defendant objected 
and which objection was sustained by the court to which ruling of | 
the court plaintiff excepting and its exception was allowed. 


Thereupon plaintiff offered in evidence paper marked Exhibit 
D 8, attached to the Manter deposition heretofore read in evi- 
dence, being certificate of the Seerctary of State of the state of 
Maine that the certificate of authoritization, was filed, certificate 
of change of corporate name, and certificate as to increase of num- 
ber of directors, of plaintiff, which was received in evidence and — 
marked Exhibit D3. 


WILLIAM T. FORD recalled as witness for plaintiff, testified: 
That he has not made examination which counsel for plaintiff | 
had asked him to make; that he would made it. 


No eross examination. 


Witness excused. 


J. D. TRENHOLME, called as a witness for plaintiff and sworn, 
testified : 


That his name was J. D. Trenholme, was formerly secretary of 
defendant, he thought up to the spring of 1907, from its inception. | 


(Witness showed paper marked for identification Ex- 
hibit N1:) 


That it looked like one of the statements of defendant for the! 
fiscal year, March 10, 1905, to April 30, 1906; that he would say _ 
there was an annual statement made at that time; that he pre- 
sumed he signed it as secretary, that he usually did those things; 
that the statement was made up by their auditor; that it was 
never his custom to go into the accounting department and verify’ 
any of these statements—the signing of them by him was just 
simply,—prefunctory duty; 1) 


| 


That the auditor prepared these annual statements, prepared 
all their statements; that sometimes they were for distribution — 
among the stockholders, sometimes not; didn’t think that these 
annual statements were mailed out to every stockholder they had-_ 
it was the usual custom in those early days; 


(Witness asked; were they handed out to the stockhold- 
ers holding a majority of the stock.) 


vs. NORTHWESTERN COMMERCIAL COMPANY 71 


That it was a long time back; 


That it (Exhibit N-1) was addressed to the stockholders; 
whith would indicate on its face that it was addressed to all of 
'» the stockholders. 


| (Witness asked: Did he recognize that as one of the 
statements which was issued at that time.) 
That he would say that it was, yes; 


(Witness’ attention called to the item on Exhibit N-1, of 
| capital assets as per company’s books, April 30, 1906 $2,917,- 
532.96, and witness asked if he knew what that item consisted 
1) of, generally speaking.) 


be the stock, the investment in the stock in these other companies 
and investments in various enterprises that they were interested in 
}, at that time; if it were accurate he thought it would include all 
the investments of his company; and if they had on their books 
) an investment of $50,000 in April 1906, in the plaintiff’s stock, it 
~ would be included in that item; did not know without referring 
- to the books whether they did have it or not. 


{ (Plaintiff offered in evidence Exhibit N-1;) 


’ That they had a number of subsidary companies; and it would 


Examination by defendant. 


t That he could not identify this Exhibit N-1 by any signature 
) | On it; that he had not any personal recollection about it at all, any 
| more than it was customary always to get out an annual report 
!* at every annual stockholders’ meeting; did not know positively 
>. whether this was ‘he one that was cotien out at that time, but would 
y | Say that it was; said so because it purports to be a report of that 
| kind, that was all; he would not expect to get up one unless it 
1 would be a real one; they were always gotten up by the auditor, 

by their bookkeeping department, that as secretary of the voard 


, of trustees he verified the statements to see what items made up 
f the items that were shown on the aggregate, their statements that 
» | Was prepared would show that—that was simply a consolidation 


! of a great mass of figures; that was boiled down to three or four 
: or five or six items, while in their general statements which would 
« ‘be prepared for verification, all those items would be segregated. 


4 Paper received in evidence and marked Exhibit N-1. 


ly Thereupon plaintiff offered as a part of the examination of 
Mr. Kellogg, with the consent of counsel for defendant, state- 
ment of plaintiff in re. stock subscription preferred, showing the 
original subscription and the amount of outstanding preferred 
stock as per ledger. 


0H 
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Paper received in evidence and marked Exhibit N-2. 


WILLIAM T. FORD, recalled as a witness for plaintiff, testified : 

That the result of his investigation was that the item of $993,- 
012.50 shown here as stocks in other companies includes $125,000 
counsel for plaintiff asked about. 


| 
Witness excused. | 


That he could not tell whether or not in item of capital assets | . 
$2,907,532.96 in the annual report of 1906, Exhibit N-1, includes . 
the item of $50,000 which he had testified was found in his ledger | 
as an investment of his company in plaintiff’s stock in April 1906; |— 
he couldn’t prove that; this was the whole consideration, you 
would have to have another balance sheet to prove that, it was , 
made up in a different form from that; his books were here (in | 
court) did not know whether he could ascertain whether or not his | 
books showed such capital assets without a lot of additional record 
here. He supposed of course, that it was; that he could not prove 
that without getting all the books and a complete balance from 
that date and he doubted if he could do it; the books were not all 
there; the ledger was a loose leaf ledger and hundreds of accounts 
had been transferred from time to time out of it and he didn’t 
know whether he could possibly get them together to prove that. 


Witness excused. | 


MORITZ THOMSEN, a witness, called and sworn on behalf of | : 
plaintiff, testified : 


That his business was that of flour manufacturer; the Cen- 
tennial Mill Company, of which he was President, for 26 years, 
since its inception; that ifs output ran from 1] to 14 million bar- 
rels a year; that he was a resident of Seattle for 17 years; was | 
associated with defendant in 1906 as a director; didn’t remember | 
when he first became a director; it was prior to April 1906; was a — 
stockholder at that time; was present at a meeting of defendant’s 
board in early part of April 1906, at which, Rosene, President of. 
defendant, reported having made subscription on behalf of defend- 
ant to preferred stock of plaintiff in sum of $250,000; at that meet- 
ing as far as he remembered, every member outside of Rosene took 
the stand that Rasene had no legal right 10 subseribe and, there- 
fore, they would not recognize it, and he (Rosene) asked us as a: 
matter of courtesy to him to not put anything in the minutes;! | 
that he (Rosene) would dispose of the stock in a few days and 
then call us together again; that a payment of $50,000 on that sub- | 
scription was reported at that time; 


That he would not say that there was any action of the board 
with respect to that payment, except they claimed he had no right 
to pay it. 


Las 
= 
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That his idea was that Rosene claimed that he could dispose 
of the stock and he (witness) presumed that he (Rosene) knew 
what he was doing and that he knew what he could do and that 
he would dispose of it in a few days. 


(As to what was done with relation to the $50,000) He was 
not sure but what personally he made the remark that if that prop- 
osition was such a good one as Rosene stated, that it might be well 
for the Company, perhaps, to keep the $50,000; didn’t know if 
anybody concurred in his attitude; couldn’t remember whether 
Captain Jarvis concurred with him; no action taken upon his sug- 
gestion that the Company keep the $50,000; no motion made by 
trustee present and put by chairman and disposed of by a vote of 
the trustees; affirming or disaffirmming the contract; no resolution 
offered ; Rosene asked us not to put anything on the minutes; there 
was no motion or resolution offered; could not anything go on 
the minutes until some action had been taken by the trustees; as 
to whether the board adjourned without taking action; didn’t 
know how to construe that; some persons might say they took 
action—if everybody expressed themselves, whether that would 
be action or not; didn’t know; know that everybody expressed 
themselves very strongly that the Company would not take this 
stock; nothing was put on the minutes; there was no minutes; 
there was nothing done by the trustees further than expressing 
themselves in the way he said; 


Answering for himself he would say that the members of the 
board adjourned with the expectation of having the matter again 
come before the board at a subsequent meeting; and that the next 
meeting of defendant’s board of trustees at which the matter of 
this subscription was discussed was some time in the fall of 1906, 
eould not say the date; at which latter meeting he introduced a res- 
olution as follows: 


‘‘Resolved that the President be authorized to subscribe for 
stock of the Northwestern Development Company for this Com- 
pany in the sum of $125,000.’’ 


Cross Examination: 


That at the April, 1906, meeting (of defendants’ board) he 
thought there were present; Mr. Trenholme, Mr, Treat, Mr. Trim- 
ble, Mr. Rosene and himself; was not sure but Mr. L. Grunow was 
there; could not say for sure whether Mr. Jarvis was present; 
supposed the record would show; didn’t recollect, would not say 
whether Mr. Hartman was present at that meeting; Hartman was 
defendant’s attorney at that time; at that meeting, all of the 
trustees with exception of Mr. Rosene, expressed themselves that 
they would not take this stock for defendant in plaintiff. company; 
that was the decision of all of them, if you go by what men say; 
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there was no difference between them on that; and he expressed 
that; that Mr. Rosene expressed that they would not make any | 
minute of it, would not put any thing on the minutes about it; 
that he had quite a discussion at that meeting; that he expressed 
himself so far as he was concerned to the effect that Mr. Rosene 
had no authority to make that subscription and that the company 
would not sanction it; that he expressed himself that Mr. Rosene — 
had no authority to make that subscription and he, as a trustee, © 
opposed its standing; that as far as he remembered, didn’t know 
the exact wording, they all expressed themselves in the same man- | 
ner; supposed that the opinion expressed by the different trustees | 
or resolution that might be offered, was what Rosene did not want 
them to put on the record; 


That Rosene reported that he had already paid the $50,000. 


(Witness asked: And after the trustees present had ex- 
pressed themselves that they would not sanction this subscrip- 
tion, didn’t Rosene want the board then to take at least to the 
$50,000 which had already been paid, and was not that the | 
matter that was left open without any action, and about which 
witness expected there would be some action taken in the ' 
future.) 


That he didn’t know hardly how to answer that, because 
what his opinion was might not harmonize with the rest of them. 


That he remembered of expressing himself by saying that, ae- 
cording to Rosene’s story, it was a good thing for them to have 
and that they might stretch a point and keep this $50,000 of stock; 
that as far as he remembered, no other trustee expressed any 
agreement with that statement; 


That at the meeting in September 5, 1906, at which the reso- 
lution was passed, authorizing the president of defendant to sub- 
scribe for $125,000 to plaintiff, there was discussion between thé 
members of the board, the substnee of which was that they still 
felt that they had no business to take the stock. and another argu- ; 
ment came up that inasmuch as they had paid in $125,000 that it 
might be better to take it than to try to get our money back; 
thought that it was reported at that meeting that the $125,000 had 
already been paid, did not remember by whom; had knowledge of | 
these things probably a week or two before the meeting, in Sep- 
tember; should say he got his information from Mr. Trenholme; at 
time resolution was passed in September 1906 knew it off-hand, — 
by hearsay, that the plaintiff had been organized for the purpose 
of buying mining claims from Mr. Rosene; did not get the hear- 
say information in reference to the mining claims prior to Septem- 
ber 1906; 
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That in September 1906 at time resolution was offered by 
him, did not know as to whom they had bought them from or who 
owned them. 


Witness excused. 


A. H. KELLOGG, recalled as a witness for plaintiff, testified: 


That since adjournment he had made an examination of the 
books of the plaintiff, with respect to the issuance of $750,000 
shares of common stock; that the evidence introduced in this case, 
as shown by the books (transfer books of plaintiff) was to the 
effect that there was 499,989 shares of that common stock issued 
in one certificate on April 2, 1906, to A. A. Housman & Company, 
which was correct; that as shown by his investigation, certificate 
number 101, series G, for 160,099 shares of common stock in the 


_ fame of A. A. Housman & Co. was the balance of the common 


stock left after the difference between that and the 499 thousand 


_) Shares was issued by A. A. Housman & Company to various par- 
' ties; that his list of stockholders submitted to the January 1912 


meeting of board (plaintiff) showed 399.890 shares of preferred 


: stock outstanding; that if one share of common stock was issued 
' for one share of preferred stock, or allowing one share of preferred 


stock to one share of common stock issued, there would be left 
from the 750,000 of the original common issue, after deducting the 
250,000 that went to Rosene, 160,099 shares; which was then in 
the possession of the plaintiff. 


Cross examination. 


He thought that there was 250,000 shares of common stock 
issued to Rosene in four different amounts; they were issued to 
Rosene; some of them may have been transferred back and forth, 
could not say; did not know; did not know where those certifi- 
eates are; could not say that they were in the hands of A. A. Hous- 
man & Co.; could not say who has been issuing proxies to vote 
them at the various meetings—would have to look at the books, 
could not recall, there had been several meetings; would look that 


up. 
Witness excused. 
T. A. DAVIES, recalled as witness for plaintiff, testified : 


That he was president of plaintiff since January 1910; that he 
had on hand in the plaintiff, the common shares of stock in the 
name of A. A. Housman, as testified by Mr. Kellogg, in the sum of 
160,099 shares; 


That there had been, during his incumbency of the office of 
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president, no repudiation or notice of repudiation on the part of 
defendant of this subscription. 


Cross Examination. 


None, during his incumbency. 


That he had received the original of which paper marked De- 
fendants’ Exhibit No. 2, was the carbon copy. 


(Paper received in evidence marked Defendants’ Exhibit 
No. 2, and read to court and jury). 


When he said his company had never got any notice of repu- 
diation since he became president, he had not overlooked that let- 
ter (Defendants’ Ex. No. 2). Did not regard that as notice of 
repudiation; he came in in 1910 as President; very soon thereafter 
his company brought an action similar to this to recover on this 
same alleged subscription; think the defendant in that case in 1910 
denied any liability, but am not sure; they must have denied it, 
we started in on the trial; his company took a nonsuit after going 
partly through the testimony, and then he started these proceed- 
ings to bring a new suit; said he did not regard that letter (De- 
fendants’ Exhibit No. 2) as notice of repudiation; that there had 
never been any notification of a repudiation of the Rosene subscrip- 
tion since he became president in January 1910; that the defend- 
ant never paid that assessment or those two assessments ; 


That as far as he knew there was but one Rosene subscription 
on behalf of defendant in plaintiff company. 


Defendant admits it hasn’t paid anything on the assessments. 
Witness excused. 


E. J. MATHEWS, recalled on behalf of plaintiff, testified: 


Was president of plaintiff from about July 1908, until some 


time in January 1910; during his incumbency in that office never 
received any notice of repudiation of this subscription in suit 
from defendant. 


Cross examination. 


Never considered that defendant had repudiated it before he 
had any connection with plaintiff; knew that defendant claimed 
they had repudiated it. 


Witness excused. 
A. FH. KELLOGG, reealled on behalf of plaintiff, testified : 


He was custodian of plaintiff’s record since he was secretary ; 
elected Secretary in January 1910; during his incumbency in of- 


vs. NORTHWESTERN COMMERCIAL COMPANY 77 


‘| | fee of Secretary did not know of more than one subscription to 
the plaintiff’s capital stock by defendant, the one in suit. 


(Witness shown Exhibit E-2 attached to New York de- 
position of Edwin A. Pierce.) 


h That is the subscription he had reference to; as being the only 
one by defendant. 


. | Cross Examination. 


Was elected Secretary in January 1910. Records and every- 
thing (of plaintiff) were sent out here prior to that. 


i Witness excused. 


CHARLES A. McMASTER, recalled as a witness for plaintiff, 
_ . testified : 
ti 


| That he was requested to bring with him the record on the 
i} minute books of defendant showing the details of assets of de- 
iy fendant appearing on the balance sheet of April 1, 1907, which 
“ ) have been appraised and the values adjusted under the authority 
). ) of the trustees and that he had that record; that it appeared in 
ly the minutes of the annual meeting of the stockholders held on 27th 
tp April 1908; details of assets of defendant appearing on balance 
»| | Sheet April 1, 1907, which had been re-appraised and values ad- 
justed under authority of the trustees; that he found the invest- 
ment of the plaintiff there; defendant’s interest in the plaintiff; 
i! yalue, as of April 1, 1907, $125,000; value, as of December 31, 
1907, $62,500; the difference between those two appraised values, 

» entered there as $62,500 charged to surplus, half of it charged to 
| surplus, but the trustees appraised it on April 1, 1907, at full value; 


(Witness reading record:) 


“‘Detailed assets Northwestern Commercial Company, appear- 
i” | ing on balance sheet April 1, 1907, which had been reappraised and 
i’ values adjusted under authority of the trustees;’’ re-appraised, 
a valued December 31, 1907. 


That minutes of regular meeting of Executive Committee (of 
' defendant) 18th of September 1907, had no reference to John Ro- 
ri sene, to action taken by the Executive committee upon (defend- 
_ ant’s) president, nothing in those minutes touch upon that matter, 
on that date. 


! Cross Examination. 


q That the annual statements which he had referred to, were 
_ made up by compilation of assets and liabilities, and balance 
nT made; could not say off-hand without examining the books that 
those statements in books of defendant anywhere showed any lia- 


t 
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bilities on an unpaid subscription to plaintiff; that as to how long | 
it would take him to ascertain and answer whether in those state-~ 
ments which have been testified about, was contained or purported | 
to contain a full statement of all the assets and all the liabilities, ° 
there is shown any liabilities or unpaid stock subscription to plain- | 
tiff owing by defendant, that he could look through the records | 
and answer that question possibly by the time you (court) re 
convened. ‘ 


(Witness excused.) 


Plaintiff thereupon offered in evidence the records and 
minutes of the special meeting of the board of directors of plaint- 
iff held on April 19, 1907, at which a majority of the board were 
present, and at which the following proceedings were had, among : 
others, the matter of the appointment of an executive committee , 
as provided by the by-laws, as follows: 


‘‘Resolved, that the board of directors designate three of their 
number to constitute an Executive Committee who shall have and, 
may exercise all the powers and authority of the board of dive 
ors in the management of the business and affairs of the corpora- 
tion, including the power to authorize the seal of the corporation) 
to be affixed to all papers which may require it; which said com-|— 
mittee shall regularly report at each meeting of the board of — 
directors; all matters and things theretofore done or performed by! 
it respecting the business and affairs of the corporation. 


The following directors were unanimously designated as mem-' — 
bers of the said Executive Committee: H. C. Davis, A. A. Hous-, — 
man and Caleb Whitehead. . 


On motion of Mr. Davis, seconded by Mr. Housman, it was 
unanimously, 


Resolved, to abolish the office of managing director of the 
company and that said Mr. John Rosene be relieved of his powers — 
and duties as such managing director to take effect May 1, 1907,) 
and that Mr. Rosene be notified to that effect and be requested — 
to make a full and complete report of all matters and things done’ 
and performed by him up to the date of termination of his office.’’ 


The plaintiff thereupon tendered to defendant in open court 
certificate of preferred stock and certificate of common stock of | 
plaintiff’s capital stock, share for share, for the unpaid part of de- | 
fendant’s subscription and the same were lodged and filed with | 
the Clerk of the Court. 


— 


Thereupon it was agreed by counsel for the respective parties 
that all the by-laws of plaintiff and the original and supplemental © 
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agreements between plaintiff and John Rosene and all proceedings 
had since the organization of plaintiff and al] mimutes to which re- 
ference was made are in evidence. 


| | Thereupon it was agreed by counsel for the respective parties, 
) ‘that all the exhibits attached to the depositions read in evidence, 
py offered in evidence, subject to objections as made by defend- 
‘ant. 


Thereupon the deposition of witnessess for plaintiff as read 
‘im evidence, were offered by plaintiff, and received in evidence 
_ subject to the objection interposed by defendant at the time the 
_ depositions were made. 


Thereupon, plaintiff offered in evidence the written stipula- 
ition of the parties consenting to the opening and publishing of 
depositions and waiving transposition of technical title of com- 
missioners before whom the same taken. 


Whereupon plaintiff rested. 


Thereupon the defendant challenged the sufficiency of the 
_ evidence of the plaintiff and moved for a non-suit on the ground 
“ \that the evidence introduced on behalf of plaintiff was not suffi- 
cient to warrant a verdict against defendant. 


Ruling upon the challenge and upon the motion for a non- 
suit reserved by the court. 


DEFENDANT’S CASE. Thereupon defendant called 


4 JOHN J. HARTMAN, a witness for defendant, without preju- 
dice to its challenge and motion for a non-suit, plaintiff consenting, 
who being sworn testified as follows: 


: That he resides and had resided in Seattle a little over twenty 

year; his business, Attorney, practicing in Seattle all the time had 
| lived in the state, twenty-five years; that he was attorney for de- 
| fendant in 1906, and one of the attorneys in 1907; was not at all his 
i custom, as attorney for the defendant, to attend the meetings of the 
, ‘board of trustees, unless requested to be present ; attended occasion- 
7 ally when requested; attended the meeting of the board of trustees 
, )some time in April, 1906, when the question of the subscription made 

jby Mr. Rosene on behalf of defendant to the capital stock of plain- 
tiff was under discussion; that he thought he was requested to be 
| ipresent by Mr. Treat, one of the trustees, as he then recalled. 


te) That there were present at the meeting: Mr, Rosene, Mr. Tren- 
i holme, Mr. Thomsen, Mr. Treat and Mr. Greenough, Mr. Trimble, 

Captain Jarvis and in fact all of the trustees, he thought, except Mr. 
i¢ | Hogan and Mr. George Williams; didn’t know that he mentioned 
i ) them all but he thought they were all there except those two. 
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Mr. Jarvis and Mr, Trimble and Mr. Greenough are dead; the, 
survivors were Mr. Rosene, Mr. Thomsen, Mr. Treat and Mr. Tren- 
holme, and Mr. Hogan whom he didn’t think he had seen, but he, 
(Hogan) never met with the board that witness knew of; he was an! 
eastern man, a New York man; didn’t think he ever met with the! 
board ; | 


That the principal matter for consideration, at that meeting, | 
wus acts of Mr. Rosene, president of defendant, in subscribing for 
shares of stock of the par value of $250,000, he thought, in plaintiff, 
Northwestern Development Company, now known as Maine North- 
western Development Company and to take action as to whether 
that would be ratified or not by the board; there was some 
other matters, but that was the principal thing that was under con- 
sideration for which that meeting was called, Mr. Rosene just hay- 
ing returned by way of San Francisco from New York and the east. 


That he was asked to be present to prepare a resolution or mo- 
tion which probably would be passed as indicated; the discussion, 
he thought, started by Mr. Treat who was at least one of the ag- 
eressive members of the board on that matter; the question was dis- 
eussed back and forth; Mr. Rosene insisted that it was a good in-' 
vestment and that the company ought to take the shares of stock, 
while all the members—not all possibly to start with but finally— 
were opposed to taking the shares of stock or having the subserip- 
tion, and after a considerable discussion, a resolution was passed, on 
motion, declining to take the subscription or stand for the subscrip- 
tion as made by Mr. Rosene and repudiating the acts that he had at-. 
tempted in the subscription which he had made; a memorandum of 
the affairs was taken by witness and, he supposed too, by Mr. Tren- 
holme; he had expected to prepare the record in proper form with 
due reference to the facts as they existed; and then Mr. Rosene 
pleaded with the board to not make a record of the matter in the 
record books because, he said, that even if the board did not think 
the property valuable or the prospects valuable or the investment. 
valuable, there was plenty of people who did, and he would have 
the Company entirely relieved from what he had done and others 
would take the entire subscription; would return the $50,000 to 
the Treasurer which he had paid and that the Company would not 
have any obligation out, and if a record was made and the matter 
was talked about it would lessen his chanee of correcting the situa- 
tion and relieving him from much embarrassment because he would 
make good by having others take the stock which had been set 
aside under that arrangement. That witness was interrogated as 
to whether it was necessary in order to make it binding, to record 
it on the books, and he notificd—he made a memorandum—he made 
notes at the time of the affair and as it was determined not to make 
any record in the book he threw those away at that meeting and he 
didn’t think Mr. Trenholme was taking notes because it was wit- 
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ness’ place to do that and he usually did when they were at such 
meetings—and it wag not kept—so the matter is purely oral so far 
as it finally developed; that he was interrogated by members of the 
board as to whether the fact that the action which they had taken 
was not put down on the record would be binding and would hold 
good, and he told them that the record in the book was only a mat- 
ter of preserving what was done; it was what was done that bound 
and counted, and they had acted and that made it binding and final 
providing they would give information to the members of the plain- 
tiff and Mr. Rosene, the chairman, plaintiff’s board, was there; 


Wiiness thought, he, Rosene, carried his capacity of chairman 
of plaintiff’s board with him; that he was acting in his double 
capacity there; witness knew so. 


That Rosene was chairman of the board of plaintiff at that 
time and he talked for both parties as he would have been an honor- 
able man and would do. 


That Mr. Rosene put the motion that was made; there was no 
dissenting vote unless it would have been Mr. Rosene; he, Rosene, 
would oppose it but he did not vote; that there was no dissenting 
vote as witness recalled it; in fact the board were unanimous on 
that, and Mr. Rosene was consenting; he wanted to get a way to 
get out and save himself and not embarrass the defendant. 


Witness had no personal notice or knowledge of any notice that 
was given to the officers of plaintiff of that action more than his 
suggestion or suggestion to the officers of defendant to notify them; 
only knew from hearsay otherwise so that would not be the best 
evidence; he instructed them to notify in some way the officers, 


Witness thought he was present at the meeting of the board 
(defendant’s) on September 5, 1906; that was when they finally de- 
cided to take, well, witness asked to see the minutes because he 
could not recall it from memory, if that was, what was done, he 
eould tell. 


(Witness shown minute bock and his attention called to 
minutes of meeting of defendant’s board of trustees on Sep- 
tember 5.) 


That he was present at that time; he thought he drew that 
resolution; there was discussion in the board at that time; Mr. 
Rosene had not succeeded, from witness’ knowledge of the account 
book of defendant had by looking at them and talking with the 
bookkeeper—witness did not make any entries but got it from the 
cashier in the office, and he knew the general accounts and the ac- 
tion taken by the board and what they found and what they re- 
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ported on—witness was not a member of the board—but what was 
done—. 


That the $50,000 that was paid in the first instance and whieh 
was to be returned by Mr. Rosene under the suggestions and talk in 
the April meeting, had not been, and more money had been paid 
to plaintiff: witness thought it was on aecount of freight bills and | 
goods sold up at Nome and things like that; 


Witness knew from the books and from the statements of of- 
ficers how that was paid; 


That it was stated at the meeting by the directors who were 
there, including Mr. Trenholme, who had general supervision of 
all the accounts at all times, that, in addition to the $50,000, $75,000 | 
or thereabouts more, as he reealled, had been added, had been taken 
out of defendant’s treasury and paid to plaintiff and that they did | 
not see their way elear to get that money back and they had better 
settle it by taking shares of stock to the amount of $125,000, as that — 
would be a plan which would settle the whole thing and make 
everybody agreeable in both companies to settle 1¢ that way. That 
was the general plan on whieh they proeeeded and then a resolu- 
tion was passed to take those shares and pay for them—the pay- 
ment having already been made as stated. 


Witness was present at the meeting of (defendant’s) board 
April 10, 1907. that is the one that refers to this, and drew that 
resolution, drafted a forma] notiee of the action taken by the board. 


(Witness shown letter marked defendant’s Exhibit No. 3.) 


That is the letter which he wrote or the aetion which he took in 
pursuanee to the requirements in the resolution of the meeting of 
April 10, 1907, where he was direeted as attorney for the company 
to prepare certain information and data; it was delivered to Mr. 
Rosene on that day, or possibly the day following, should say om 
that day; witness did not see him mail a letter; did see him talk 
with the president of the plaintiff about the matter. 


Mr. Henry C. Davis of New York was president of plaintiff at 
that time; a partner of the firm of A. A. Housman & Co. Witness 
thought he saw Mr. Trenholme, secretary of defendant, talking with 
Mr. Davis, president of plaintiff. with respeet to this notice, at dif- 
ferent times when he was here in the summer of 1906, and it was 
witness’ recollection, also in the spring and winter of 1907, he 
(Davis) was around here quite a good deal, for quite a good while; 
was not sure but what he (Davis) went to Alaska; didn’t know 
about that. 


That Mr. Davis, president of plaintiff, was in Seattle within a 
very short time after the action of the board of defendant in April, 
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1906, would say within a week or so if not when the action was 


taken; witness did not have any conversation with him to ascertain 
whether he had knowledge of the action of the board in repudiating 


that assessment. 


Cross Examination. 


Had been acting for defendant as its counsel when he attended 


this meeting of its board in April, 1906, since its organization in 
"1899, seven years; attended this meeting in April, 1906, he thought, 
at Mr. Treat’s request, as he stated before; Witness was at the 
« meeting during its entire sitting; was there during the whole per- 
_iod, during the entire sitting; at that time he had a few shares in 


the defendant; ten shares, he thonght; had never been a trustee; 
object of his being present, as he stated, on request of Mr. Treat, 
that important action would be taken over some things done, and 


they wanted him (witness) to draw the resolution of the action 


which they would take; cannot say what was in his (Mr. Treat’s) 


mind; he apprehended that he (Treat) had discussed the matter 


with other members of the board, because it was getting pretty warm 
about this action taken before the meeting—witness apprehended 
so—he was guessing; did not know what was in his (Treat’s) mind. 


Said he didn’t know that Mr. Treat could know or could have 


known what would be the action of the board; he (Treat) probably 


eould anticipate, as he evidently had been talking this matter over 
before they came in Session ; 


Witness thought this matter was known to Mr. Treat that morn- 
ing, probably, of the meeting; didn’t know, couldn’t tell. Counsel 


_ was asking him for an answer and he was giving it to him as best 


_ he could; he would tell counsel the truth. 


Didn’t think Mr. Treat was Vice President; It was witness’ 
habit to meet the board at the request of any trustee that asked him 
to come; not to bring a resolution with him, written out or a form 
of motion written out. 


Had never advised this board of the necessity for the protec- 
tion of its stockholders the necessity of making permanent record of 
their transactions as a board; didn’t think that question was ever 
asked him before this meeting caine up; didn’t say that Mr, Tren- 
holme did not make any memorandum in writing during this meet- 
ing, didn’t mean that; if he did he wanted to correct himself; said 
he didn’t think he (Trenhelme) made a memorandum of this resolu- 
tion because he (Trenholme) knew witness was drawing that up, 
but he (Trenholme) was making his memoranda as he always did; 


Didn’t know he (Trenholme) did not make any memorandum 
of the resolution; because witness did not sit by him; witness was 
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in another part of the room; witness said he didn’t know, saw him 
(Trenholme) have papers before him and appeared to he writing at = 
times but what he made—what memoranda he made witness didn’t 
know because he did not sit by him and could not see from where 


witness sat. 

Witness took notes of this particular matter—thought there - 
were other matters transpiring at the meeting at that time; took ; 
enough notes so as to draw a resolution; did not draw the resolu- 
tion, as he stated, as they decided not to make any record of it, 
did not go any further. 


Did not, upon his own motion or invitation decide not to put 
his notes into form of a formal resolution—it was the board that 
decided they would not put it on the books, provided that the matter 
would stand, and they did not put it on the books; 


That the board was unanimous in their conclusion that they 
did not need to put the matter on the record in order to have it 
binding; that unanimity was expressed, upon witness taking the 
responsibility, expressed by the board, by the common consent of - 
each one talking about it; did not want the jury to understand now. 
that it was the individual talk of each trustee and that from that 
individual talk he drew the conclusion that the board were un- | 
animous; that the fact was the board were unanimous; by unani- — 
mous consent they agreed to that, collectively, talk all around; 
possibly by talking all around that was the way they agreed to it; 
that was a legal demelestions that he would tell counsel what oc- 
eurred, was trying to tell coun what occurred. That he said to 
counsel that he took notes of what should be contained in this reso- 
lution and after their deciding not to have it written out; he didn’t 
retain them. 


After they decided not to have them written out, he threw ' 
them away, that was what he stated and he affirmed it again. Thal 
there was a difference between preserving a memorandum of trans- 
actions in some written form and the spreading of that memoran- | 
dum upon the minute books of the corporation, witness recognized 
that distinction, one is written down and the other you have to 
remember. That he understood that the memorandum could be‘ 
preserved without spreading it upon the minutes. That possibly’ 
the determinaiion of the bord not to put it on the minutes, had no; 
reference to the preservation of the memorandum, possibly he ought” 
not to destroy it; that is a legal conelusion and therefore he could 
not tell counsel, was not drawing legal conelusion. That he said a 
motion was regularly put by the president of this board presiding 
at that meeting repndiating this subscription, the form of which 
in effect was. as nearly as he could recall that in view of the fact 
that the president, as the board viewed it, had acted beyond his 


vs. NORTHWESTERN COMMERCIAL COMPANY 85 


powers, the attempted subscription to the shares of stock of plain- 
tiff would be repudiated and not binding upon the defendant, or — 
words to that efiect; may have been siated more briefly or more 

fully, he could not say exactly, did not remember the words ver- 
\patim; thought it was Mr. Treat who moved the adoption of that 
motion; his memory did not serve him which one seconded it; and 
‘therefore after a good deal of discussion, the President put the 
! motion and the trustees voted on it; that he made a little memor- 
‘uandum of it there, as he stated, and then when he left the room or 


\ 


‘some time he just threw it away, he did not keep it. 


(Witness was asked if he did not think it was advisable to 
keep a permanent record of the transactions of the board upon 
an important matter involving $125,000, particularly after the 
board had determined not to spread it on the minutes.) 


Answering that now, it did not impress him of so much im- 
portance because of his belief that Mr. Rosene would be able to get 

the money back and relieve the company entirely from what he 
toll attempted to do; he believed that he (Rosene) would do it 
and it seemed like a mere formality and his (Rosene’s) explanation 
was made and when he (Rosene) found they did not want to go 
‘ ‘on, he (Rosene) would have it placed in another way entirely. 


Believed that, at the September meeting of defendant’s board, 
Mr. Trenholme was present; Mr. 'Trenholme had supervision over 
ithe accounts of the defendant at those times; 


Had not heard his (‘Trenholme’s) testimony that morning with 
reference to that, was not here (in court) when he (Trenholme) 
testified ; didn’t hear his testimony, said he was not here; Didn’t 
know that he (Trenholine) reported at this meeting in witness’ 
presence; it might have been the treasurer, Mr. Treat, as witness re- 
membered—or they had something pending—witness knew there 
was a lot of freight involved at one time there—that he had had 
the impression that they had a large freight item and stores sold 
at Nome; because the defendant ran a store at Nome—the defend- 
ant, as he recalled, sold merchandise to plaintiff that was operating 
_jup in Alaska and they were not paid for it over the counter and 
this became a matter of debit and eredit and the plaintiff had ob- 
tained from the defendant a considerable amount of value in the 
way of freight on goods that were sent up by itself and merchan- 
| ‘dise they bought and other things, as he recalled the circumstances 
‘DOW. 


| That, “he believed, would put them in debt to the defendant, 
» \if they bought and did not pay cash over the counter. 


(Witness was asked did he know of his own knowledge 
. that the credit for any of those sums of money on this sub- 
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scription was made in order to offset anything plaintiff might 


have owed for the purchase of stores at Nome.) 


No he did not know how the matter was adjusted, that was a 
matter for the auditor; didn’t want to just admit it (that he didn’t 
know anything about it at all) altogether just for counsel’s sake. 
Thought he knew something about it. Did not know that defend- 
ant paid plaintiff a balance in a check of $32,000 in October. Had 
heard the testimony of Mr. Ford, heard Mr. Ford so testify. Wit- 


ness denied that he said that in this September meeting 1906, Mr. » 


Trenholme advanced the proposition at the board or before the board 
that in as much as there was $125,000 paid at that time upon the 
subscription and they did not see any way to get it back they ought 
to let it go and let it stand, did not say that. That he had said 
there had been obtained either in credits or advances including the 


$50,000 paid by Mr Rosene in the first instance, by the plaintiff \ 


something like $125,000 and he thought that Mr. Trenholme made 
the statement, might be mistaken as to the officer that made it— 
he had said that before and he stuck to it; that was his recollection, 
Mr. Trenholme gave the information; Witness hadn’t on direct 
examination, also advanced the fact that Mr. Trenholme had stated 
that they did not see any way to get the money back and they had 
better settle; didn’t think that was his testimony exactly; thought 
he had said there was a difference and there was a dispute. Didn’t 
know of his own knowledge whether there had been $125,000, paid 
on or before September 5, 1906, upon this subscription, because he 
did not pay it. 


That the general knowledge he had of the books was all suf-— 
ficient, as he had faith in the statements made by the officers of the - 


company to make him think that was the fact. 


That all he knew was what they told him—that he didn’t keep 
the books. j 


Was under the impression now, his recollection of it was now 
that those accounts were brought before the board at that or—he 
thought at that time—as he remembered. That Mr. McLaren, if 
he recalled, was the Cashier and worked on the books. Witness 


thought he was the one who came into the meeting, as counsel’ 


brought it up further, witness thought Mr. McLaren finally came in 
to verify some of those things and, he thought, went over them 
with the books; as he stated a while ago, he might be mistaken 
about the time that he was getting the information as to when the 
whole $125,000 was paid; he had said before it might have been 
in 1907, but he thought it was during the fall of 1906; it might have 
heen at the April meeting of 1907 when this thing was gone over. 


That he drew the resolution which he said authorized the subscrip- 
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tion for $125,000 which was adopted at the meeting of the defend- 
ant’s trustees in September, 1906; he had so stated. 


(Witness was asked upon what he based his resolution so 
far as the amount was concerned, and why he did not draw it 
| for $75,000 at that time, which was the amount which had been 
| paid up to that time.) 


| That he did not know that was the amount; he had only coun- 
isel for plaintiff’s statement for it and that was worth the same as 
jhis own; his understanding, as he had told counsel, was that that 
pwas the amount of the ineurred or the incurring liability —obliga- 
tion—and he thought it was $75,000—for matters advanced, as he 
stated before, and the $50,000 that Mr. Rosene paid; but ihe books 
‘would show that but he didn’t give that as the fact, only his recol- 
lection, as counsel was, thet he would put it the other way, coun- 
sel wanted the fact as far as he recollected it and he would put it that 
way ; he had given the fact so far ag he recolleeted it. 


That he thought, probably, he also prepared the resolution 
which was adopted at the same meeting September 5, 1906, by de- 
fendant’s board of trustees directing the stoek held Ibe? defendant in 
plaintiff should be disposed of down to $50,000; 


the discussion that took place, why they desired to authorize 
the subscription for $125,000 when at that time there was only 
$75,000 which had been paid, and then on the subscription for 
$125,000, ordered a resolation down to $50,000.) 


i 
: 
! 
) 
| (Witness was asked: Why, so far as he could learn from 


That the whole thing was a disagreeable mix-up and it had 
caused ill feeling; fhat he was not drawing conclusions, was answer- 
ing facts; that the board looked on this subscription they had gotten 
into a disagreeable frame of mind and they wanted finally to ‘‘give 
and take’’ and get out of it the best way they could. The mem- 
bers of the board felt that the President had not treated them right 
ea he (the president) felt that he had and there it went. 


| 


(The following question being there put to witness: 


| “T know, but Mr, Hartman, their ledger shows that this 


Company had at that time paid $75,000; now if they were 
anxious /o dispose of their holdings in plaintiff down to $50,000, 
why not reduce it from 75 to 50 instead of lifting it up to 125 
and then bringing it down to 50.’’ 


| Witness answered :) 
| ‘‘Ask the board, I don’t know.”’ 


That he was at that meeting; that he was telling counsel what 
they diseussed in his presence; what transpired at previous meet- 


" 


ings he didn’t know; that he had said at what previous meetings, 
they had reached their conclusions he didn’t know; they could have. 
acted and not had a record; they had many conferendes that he. 
knew of on things, many, en of them. 
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(Witness was asked from what he knew of the action that 
transpired at that meeting and the discussion that was had 
between the trustees, he did not know from their statements 
why they authorized the subscription for $125,000 with only 
$75,000 then paid upon the one that was reported and then re- 
duced it to 50.) 


That he would answer it again, he had three times. It was a 
ilisagreeable matter for them; that was the way they talked about. 
it and they wanied to get out and be relieved of the situation and 
the discussion and the embarrassment and the entanglement, and 
with as little loss as possible. 


That he presumed that resolution expressed in toto the desire. 
of the board with respect to the subscription of defendant to plain-, 
tiff’s stock, he couldn’t say—that he embodied what, as a lawyer,' 
he thought carricd out the transactions as it was transacted that 
day before the board, as he understood the action; that he put in, 
every element that had any bearing on the question so far as he had 
remembered it. 


That he believed that that (authorizing the president to sub-. 
seribe to the plaintiff’s preferred stock in the sum of $125,000) was. 
what it said—the resolution spoke for itself; if he had it before him. 
he could give counsel an opinion, if counsel wanted it. Didn’t think 
his opinion was worth anything though. or that, it was the fact 
counsel wanted. 


(Counsel then read to witness from minutes of defend- 
ant’s board meeting of September 5, 1906, as follows: . 


‘‘The question of Mr. Rosene’s subscription to the stock of: 
the Northwestern Development Company was fully discussed.) 


That he presumed that referred to the subscription he, Rosene: 
had reported in the April meeting. 


(Counsel, continuing reading: 
‘CAnd Mr, Thomsen introduced the following resolution’”’.) 


That counsel was badly mixed (in asking witness that he re- 
members it was Mr. Thomsen now instead of Mr. Treat); he had 


i 
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‘aid Mr. Treat introduced the resolution that was not recorded, 
vitness had never discussed that resolution with counsel. 


(Counsel, continuing reading: 


‘“‘The question of Mr. Rosene’s subscription to the stock 
of the Northwestern Development Company was fully dis- 
, cussed and Mr. Thomsen introdueed the following resolution: 
Resolved that the president be authorized to subseribe to the 
stoek of the Northwestern Development Company for this com- 


pany in the sum of $125,000.’ 


‘‘Mr. Thompson moved the adoption of the above resolu- 
tion and the same being seeonded by Mr. A. J. Trimble, the 
same was put to a vote and unanimously earried.’’) 
That he thought he prepared that resolution; as a lawyer for 
the board, at their request and it was adopted, to settle that tangle 
‘that they go into, understanding that that wiped the slate as be- 
‘tween the companies; that was what the fellows said and he heard; 
‘that was not (witness’) eonelusion — the understanding was right 
‘then to the effect that this would wipe the slate, if counsel might 
‘pardon that expression, between the parties and settle the dif- 
ferences ; 
| 

That he did not say a minute ago that there was not any con- 
ditions attached to the subseription, That what was said (at that 
‘board meeting) by the different members was that this was and had 
een an embarrassing matter, as witness stated before; that there 
was some feeling and that if they made a subscription for $125,000, 
‘the differenees then going on between the two companies would 
‘be settled on that amount and there would be no further difficulty 
between the parties. That, to use the expression, that would wipe 
the slate; that in that way the matter could be ended which was 


oo disturbing the officers of the two corporations and the two 


\eorporations and it was sort of a compromise settlement or arrange- 
ment finally in the interest of peace and harmony—that was as he 
;remembered it; that Mr. Rosene was there and presided; that, as 
ithe examination (of witness) has gone on, he would say that prob- 
ably this resolution was a little too brief to express all that was 
‘contemplated, understood or done when the board acted on it; 


Witness did not understand, as a lawyer, that in the resolu- 
tion of the board, all their previous understandings are merged in 
that aetion; that he didn’t understand this as counsel stated, that 
he drew the resolution and probably as it then eame up and as he 
) understood what eounsel said, he did not put in all he ought to have 
put in, and they adopted it the way he drew it, thinking that it did 

eover it; 
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That he had stated three or four times he thought there was: 
other things that they did, bearing upon this resolution; giving the 
reasons for it and why if was done; that he thought the word! 
‘‘eompromise’’ ought {o have been in there; it would have been: 
better, but it was not; it was a compromise arrangement believed | 
to be for the interests of all the parties and was so stated and re-_ 
corded and acted upen in that way when they voted on this resolu- . 
tion. 


(Witness asked by whom it was so stated, answered:) 


That he thought they all talked; they did as far as he recalled; 
that Rosene talked about it, he was pleading for harmony and to, 
get on a basis where there would be no more ill feeling and thie 
had been some considerable. 


Didn’t believe that Rosene ever cast a vote because usually 
when an action was taken, there had been considerable discussion | 
and if there was likely to be differences on the final end, as a rule 
everybody voted for it, and if they did not have a full vote, action 
would not be taken. They were men who werc not afraid to ex- 
press their opinion before they voted. 


That he thought if he had anticipated then what he knew now , 
he would have elaborated that into perhaps a page, because he 
didn’t think of any lawsuit, he didn’t usually—he would have given 
some preambles and whcreases. 


That the mectines of the board were held usually in Mr. Ro- 
sene’s office, which was in the front corner of the Lowman Build- 
ing, they having a floor and in the northeast corner of the room 
was Rosene’s roll top desk and immediately in front of and to the 
west a little running off that, was a table, say eight feet long, and : 
they would have chairs on the further or westerly side of that table, 
round the end of it and toward Mr. Rosene; he was usually at his | 
desk, and if they had a full board they could not all sit in that 
place there; sometimes some of them would be off on a big sofa in 
the south end of his room; 


That he thought Mr. Rosene actually presided at that meeting. 
Didn’t remember anything to contrary. Witness had said that Ro- 
sene was present ai the April meeting in the capacity as chairman 
of the board of plaintiff; That he (Rosene) so announced himself; 
in fact witness thought that was the first he knew that he (Rosene) 
had this position; he (Rosene) told them about it and he was there 
he (Rosene) said he represented both companies’ business and he 
talked about it and told us he would correct those things and he 
had some power and authority; Witness didn’t think he knew what 
his (Rosene’s) official connection was; knew he (Rosene) was con- 
nected with the Company. 


a 


hed 


! 
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Witness’ recollection was that he (Rosene) did try to impress 
on all of them and witness got the impression that he was likewise 
—could act by virtue of his position as chairman of the board of 
directors of plaintiff; that was the impression witness got from 
what he (Rosene) said and witness thought that was true. Counsel 
would have to ask him (Rosene) when he came on the stand; he 
(Rosene) could tell counsel more particularly ; 


What might have been in Rosene’s mind would not cut any 
figure at all, but what he actually stated and if witness was there 
he heard it. 


(Witness was asked, did Rosene state he was there in his 
official capacity representing plaintiff; answered.) 


That he couldn’t make it any more clear than he had said here- 
tofore two or three times. 


Witness did not say that he meant in his (Rosene’s) person 
and nature, lis outward garments, he created an individual that was 
in fact the president of one company and the chairman of the 
‘other, and counsel knew that he didn’t. Counsel knew that witness 
said Rosene was there—he was there—he was chairman of the board 
and witness thought he Rosene, said he could act for that concern 
and would act or something to that effect. and he would straighten 
all this up—could represent both of them now and they would 
‘listen to him or something to that effect. 


Witness thought he was Rosene’s¥attorney then, his personal 
‘attorney ; that Rosene did not have any private business that wit- 
‘ness could recall—it was all company business. 


Witness advised him from time to time if he needed advice— 
witness thought witness had a little case that somebody sued him, 
no that was before this time; witness didn’t remember that Rosene 
had any private matters but if he did he probably would advise 


' with witness; witness had his confidence. 


| Thereupon counsel for plaintiff desired to correct an error 
|that he made at the time he rested, that no prejudice had been 
done to defendant; he desired to call for the notices of assessment 
‘that were in the one of the court to produce. Counsel for de- 
fendant stated they would produce them at the next hearing. 


Thereupon counsel for plaintiff requested leave and leave was 


granted by the court to make the following correction: 


To correct a date in the sixth paragraph of further reply 


| to fifth affirmative defense, from year 1910 to 1907; 


To correct the figures in paragraph seven of amended com- 
plaint and in paragraph six of the reply from 500,000 to 499,- 
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989, and same correction in paragraph four of reply to fifth 
affirmative defense of answer. ‘l’o further amend plaintiff’s: 
reply by admitting the allegations of defendant’s amended: 
answer that the alleged subscription referred to in the amended 
complaint was delivered to the plaintiff. , 


Witness HARTMAN desiring to correct his testimony stated as 
follows: i 


‘‘When I stated that Mr. Trenholme had general super- 
vision of the accounts, I should have stated M. M. Perl, the. 
auditor. The two men would both be before the board, and it 
had been a good long time and witness got a confusion of the 
two different men and the positions they held. Perl was the 
auditor and general bookkeeper.’’ 


Witness excused.”’ 


Thereupon defendant offered in evidence the by-laws of de 
fendant contained in the book which plaintiff had already intro. 
duced in evidence as the minutes of defendant. 


Thereupon plaintiff, agreeable to time granted to it for that 
purpose, tendered in court to defendant certificates of stock for 
25,000 shares of the preferred stock of plaintiff issued in defend- 
ant’s name, and 25,000 shares of common stock of plaintiff, issued 
in defendant’s name, dated November 24, 1915, as the date of the 
issue, tendering them in proof of plaintiff’s allegations in its 
amended complaint of its readiness, willingness and ability to com: 
ply with the subscription contract and as an offer to comply with 
the subscription contract upon payment of the money; that the 
certificate of the common stock is part of a number of shares 
which was included in certificate number G-101, issued in the name 
of A. A. Housman & Company for 160,099 shares, which was part 
of the original deposit; certificate G-101 having been cancelled 
and this issued in lieu thereof and the balance put in the balance 
certificate. 


Certificate as tendered ordered filed in the cause by the court. 
t 
Thereupon defendant renewed its offer as evidence of the by- 
laws of the defendant, counsel for defendant stating that the by- 
laws were amended in 1907, but not in any particular referred t¢ 
in 1906, at the time which defendant wanted these to have refer. 
ence to; they were exactly as they appear on page 10 of thi 
minute book; and particularly offered Article 3; also Section 6 of 
Article 7, also Article 9. All of which were received in evidence 
and read to the jury. 
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H. W. TREAT, called and sworn as a witness for defendant, 
testified : 


That he resided in Seattle, had resided there 10 years; was in 
1906 a stockholder of defendant; in March, April and May 1906 
was a trustee of defendant. 


" The board of trustees of defendant did finally authorize Mr. 
 Rosene, the president of that company, to subscribe for stock in 
the plaintiff company ; 


| (Witness asked if prior to 5th September 1906, the defend- 
vant’s board ever authorized Mr. Rosene to subscribe to any stock 
is plaintiff company, answered :) 

7 That he should have to see the minute book before he could 
answer, 


That the defendant’s board of trustees, at any meeting at- 
tended by witness, did not authorize Mr. Rosene to subscribe for 
istock in plaintiff company, prior to the board meeting of Sep- 
tember 5, 1906. 


That witness attended the meeting of the board of trustees 
_jsometime in April 1906, after Mr. Rosene returned from New 
| }York, when the question of the subscription he had made to the 
stock of plaintiff company, came before the board. 


ty 


f 
{ 


That he remembered that Mr. Thomsen, and Mr. Trenholme 
and he thought Captain Jarvis were present at that meeting; that 
it was his recollection that Captain Jarvis was there; he would 

have to look and see; he renembered Mr. Thomsen and Mr. Tren- 
holme was there and Mr. Rosene; he remembered that Mr. Hart- 
: man was present, he was there; knew how Mr. Hartman came to 
; be there, at whose request; that witness asked him to go to the 
|meeting; 


! 


a 


That they learned that Mr. Rosene had organized a company 
in New York and that he had tried to connect them with it in 
= way, and their impression was that they did not want any 
interest in it, because they had all they could attend to and they 
'}prepared themselves to put themselves in a position to resist any 
| jconnection of their company with the other one, as far as any in- 
oe was concerned; that was why witness happened to have 
_ Mr. Hartman down to put the matter in legal shape, where they 
' would be outside of it. 


That at that meeting they passed a resolution that they repu- 
diated Mr. Rosene’s subscription; didn’t remember who intro- 
duced that resolution; witness might have; thought perhaps he did, 
was not sure, thought so though. That every body was in favor of 


/ 
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4 


: 
it and it was carried; Mr. Rosene then said that the stock had been - 


over-subsecribed in New York and it would be much easier for him, ' 
and it would keep him in better standing with his associates, if 
they did not take any action which would reflect upon the sub- | 
scription, and begged them not to do it and assured them that he 
would let the people who had subscribed in the east take the stock | 
in their stead, and asked them for that reason to leave it off their — 
record and not to make any permanent record of it, and they con- ~ 
sented to it, thought that would be the simplest way out of it, so 
that it was not put on the record. 


That they talked it over with Mr. Hartman at the time and — 
he said that would be perfectly all right. 


That he would not tell when the next time was that the matter 
of that subscription came to the attention of the board without 
looking. 


That September 5, was the next time that the question of that 
subscription came hetond the board; 


(Witness’ attention called to the minutes of that meeting, | 
as follows: 


‘‘The question of Mr. Rosene’s subscription to the stock 
of the Northwestern Development Company was fully dis- — 
cussed and Mr. Thomsen introduced the following resolution: | 
‘Resolved, That the President be authorized to subscribe to, 
the stock of the Northwestern Development Company for this: 
company, in the sum of $125,000.’ Mr. Thomsen moved thea 
adoption of the above resolution and the same being seconded: 
by A. J. Trimble, the same was put to vote and ue ‘ 
adopted.’’ 


Farther down in the minutes: 

‘‘The following resolution was introduced by Mr. Thom 
sen and seconded by Mr. A. J. Trimble and unanimously 
adopted, namely, ' 


‘‘Whereas, it was necessary to provide funds to build — 
or purchase additional steamers for the Company’s use; — 


Resolved, That the President be instructed to sell or 
dispose of the stock held by this Company in the North- 
western Development Company down 1o $50,000,’’ and — 
witness testified :) 


That he remembered those resolutions; 
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‘‘State what took place before the board at the time 
when those resolutions were adopted.’’ 


Counsel for plaintiff objected to the question on the 
ground of incompetency, objection overruled by the court, 
and an exception to the ruling of the court was taken by plain- 


(Witness was then asked: 
tiff and allowed by the court, whereupon the witness testified :) 
’ 


That they had a general discussion and looked into the ac- 
eounts of both companies and found the Northwestern Develop- 
| ment Company owed the Northwestern Commercial Company such 
_ an amount for freight and supplies that if they were to settle upon 
a $125,000 sum it would merely square the account and make it 
cee to both companies and start over again, as it were; 
so the transfers were made. There had been some transfers made 
| in the books without coming up before them—he didn’t think 
there was any cash paid for any of this stock; he thought it was 
merely a question of bookkeeper’s transfers and journal entries; 
| that he was the treasurer at that time; that there had not been 
any cash payments on this Rosene subscription that he knew of; 
_he never knew how it was paid for. All of those things came up 
at that time. They found that there had been entries and cross- 
entries and credits and debits, and that by making it $125,000 sub- 
scription they could nearly square the accounts, and it would seem 
to be the proper thing to do—a compromise arrangement—and 
that resolution was passed; that Mr. Perl, who kept the books had 
made those entries which witness spoke of on the books; that he 
! | thought Mr. Perl was dead, he didn’t know, some one had said so 
) | here (at the trial) the other day; he didn’t know it before. 


' 
| 
j Cross examination. 


That it was his recollection that he offered the resolution in 
‘the April meeting; that Mr. Rosene did not vote—he was in the 
chair; he did not vote against it; he made no indication, so far 
" | as witness could recollect, of voting one way or the other; that he 
: (Rosene) did not offer any protest against it until after it had 
! passed, and then he made this plea to the board not to put it on 
“record ; that he (Rosene) put the motion; as chairman; that Mr. 
‘Trenholme was secretary of the company and, he imagined, secre- 
‘tary of the meeting; 


’ | 
a 
7 


: 


D 


That witness thought it was the custom for the secretary to 
make memorandums of the meeting and afterward write them 
down in the book and have them signed by himself and the presi- 
| dent. 


| 
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That he supposed Mr. Trenholme would make those memoran- 
da but Mr. Hartman had drawn up the resolution because we 
wanted it in proper form; that Mr, Hartman had not written this 
resolution before he (Hartman) arrived there; while he (Hart- — 
man) was there, witness asked Hartman to prepare it in the prop- 
er form as he wanted to put the motion to repudiate that stock | 
beyond any question; witness had said he wanted it put in shape ~ 
so that there would be no question about it; he therefore directed . 
it and Hartman wrote it; they had it in the proper shape in any 
case, because they were very much excited and afraid they were 
going to make a loss, and it was a large amount and they did not. 
want to take any chances; that was the way he looked at it; as a 
matter of fact it was in definite, concrete form at the time it was — 
offered; and was read to the board, as a board, before the vote | 
was taken, so that they all might know definitely and concretely 
what they were voting on; that he didn’t know what became of 
the resolution paper; he heard Mr. Hartman say on the stand he 
(Hartman) had destroyed it; witness never knew, he never paid — 
any attention to it, he supposed Hartman kept his memorandum; 


He didn’t hear Mr. Hartman say on the witness stand that 
he (Hartman) drew that resolution in concrete form, witness knew 
that Hartman did because witness required him to do it; 


After the motion was put and carried Mr. Rosene requested 
or begged the hoard to leave the matter off the minutes, not to 
make it a matter of record; 


Rosene said: ‘‘If this goes into our minutes, or into our meet- 
ing, it might be misunderstood by the people down east and they 
might not think this is the good thing that I know it to be and you 
don’t know it, and they want it and they are satisfied with it.’’ 


Witness didn’t know how the people down east would know’ 
anything about their minutes; he thought it would make a littie 
difference, whether the resolution was on a separate piece of paper 
among the files of the secretary’s office or incorporated regularly 
in the minutes of the board, so far as the people down east were 
eoncerned; for instance plaintiff was bringing all these records im- 
to court today and reading this minute book and rereading it, that 
showed how easy it was for the regular record of the mceting to- 
be known to the public. 


(Witness was then asked: ‘‘Then that was the more rea- 
son it should go on the record—the honest records of the 
transaction—of the board,’’ and answered ;) 


That he was not a lawyer. 
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(Witness was then asked: ‘‘You would not have to be a 
lawyer; that is a matter of business and good morals’’ and 
answered :) 


All right. That witness thought he was the largest stock- 
holder at the time, as a matter of fact. 


; 4 
| 
. 

| 


t 
yo} 
2 


That it was agreed to leave the matter of the resolution off the 
i minutes ; that was not by a vote, by common consent; the secre- 
» tary or whoever was keeping the record there understood that it 
» }was not to go on the minutes; that he thought he read the resolu- 
tion that had been prepared, not the chairman; that he could not 
i recollect what became of it after it left his hands; he supposed he put 
» jit down on the table; they all sat around a table hike that at those 
/ meetings; he was sure he didn’t know what became of it; there 
‘was no motion made to leave it off the record; 


; That he said he was present in September 1906, at a meeting 
, When a resolution authorizing the president to subscribe to $125,- 

000 shares of the preferred stock of this company was adopted; 
i amd the resolution authorizing the disposal of the stock held by 
[ oot in plaintiff to reduce it to $50,000; 

That he did not say that the books were brought in and he 
made an examination of them; he said they talked over the amounts 
land that they called in the accountants and found that there had 
been credits for freight and for Nome stores and so on; he didn’t 
think he examined the books personally. 


ee (Witness was then asked: ‘‘You do not know anything 
4 about the actual amounts, do you, one way or the other,” and 
) answered :) 


That he knew there was approximately $125,000; that was 
w )what was told them at that time; 


That you have to take the word of your bookkeeper, that was 
vf their bookkeepers or their accountants, what they told them, if 
you can’t depend upon them he didn’t know who you could depend 
on; Mr. Perl told them; 


That his recollection was that there was altogether about that 
> lump sum, $125,000 one way and the other, as he recalled it, so 

that in their making that $125,000 subscription it would practical- 
q ly square the accounts. 


tf 


Ly 


That he thought the debt was largely for freight. 


| 
| 
(Witness was then asked: ‘‘Then there was freight pending 
at that time which would absorb this, and you forgave the 
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Development Company the freight, is that the idea—you for. . 
gave the plaintiff company the freight charge,’’ and answer- { 
ed:) 4 


That he didn’t know how to interpret that ‘‘forgave it the | 
freight charge.’’ 


That he did not consider it no longer a liability on the part | 
of the plaintiff company; that charges were made one against the | 
other; if they owed us $125,000 for freight and other matters, and 
he thought there had been $50,000 credited to them early in the | 
arrangement, and then there was approximately, he thought, an- 
other $75,000 due the company from them, for freight and sup- 
plies; so that as he understood it the two items then of $50,000 
which had been credited to them originally on the subscription , 
and the $75,000 which they owed for freight principally, would 
inake up the $125,000; he thought that was wiping out the freight; 
he thought that was crediting them instead of charging them— 
crediting them with the stock and charging them with the freight; , 
he didn’t know what entries were made; there were a great many 
entries and cross entries, he was not a Weeeiecnen and could not_ 
tell; he was treasurer, but he had his man in there; witness never 
he anything to do actually with it, he did not do it personally; , 
he hired a man to do the work in there as treasurer; Mr. McLarin- 
was their treasurer; 


That the defendant, as he recalled, owned one concern which 
was operating stores, and another whien was lightering freight 
from ship to shore at Nome and another which owned a line of 
steamers which carried the freight between here (Seattle) and 
Alaska; that he thought those concerns were independant corpora- | 
tions, owned and controlled by defendant; the Northwestern Fish- 
eries Company and the Northwestern Steamship Company, and the 
North Coast Lighterage Company, as he recalled, and he didn’t 
remember the name of the store company, there was four of them, 


Would not know without looking whether it was the North- 
western Steamship Company that plaintiff owed this freight to, or 
the defendant. 


The defendant and the Northwestern Steamship Company were. 
having business as between each other constantly; one would ad: 
vance so much money to the other and had a credit for it, and se 
on, and so undoubtedly he would think that the way it was prob- 
ably arranged was that this freight was probably charged to the 
defendant, if the persons who got the benefit of the freight carry-— 
ing, who were under the dominance of the defendant, did not set- | 
tle within a certain time, then they charged it to the defendant and 


ee een ee ae re 
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the defendant had to do the collecting for that freight, bankers 
for them. 


They, defendant, were the mother concern, the construction 
concern. 


That the debt, if it was charged to the defendant was not due 
the steamship company. If the steamship company earried goods 
for the plaintiff at the instance of the defendant, and the plaintiff 
did not pay the frtight, then the Northwestern Steamship Com- 
pany could say ‘‘I will charge it to the Northwestern Commercial 
Company—I will charge it to you because you introduced the 
parties;’’ then the Northwestern Commercial Company would 
look to the other fellow to settle with him. 


He could tell how the defendant could collect any money from 


cause they were responsible absolutely, the Northwestern Steam- 
ship Company had no business with the plaintiff and probably did 
not know them, they probably did not know them in a business 
way. They issued bills of lading to them for the freight but then 
somebody must be responsible for that freight, he would say so. 
If he was to introduce a man to you and tell you that his credit 
was good and to go and give him some moncy and after the ten or 
twenty days or sixty days the man did not settle with you, you 
would come to witness and you would say.: ‘‘You told me, why, 
that man was all right, and I looked to you—I didn’t look to the 
other man; I didn’t know anything about him.”’ 


the plaintiff for any freight carried by the steamship company, be- 


That he was not sure that it was true that the Steamship Com- 
pany really did not know the plaintiff and it was the defendant that 
was standing sponsor for the plaintiff for the freight carried by the 
Steamship Company, but that would be the general way of it and 
he presumed that was the way it was done; he did not look it up 
to see; 


That he was trying to give counsel the facts and if counsel 
would listen and not be quite so impertinent he would give them to 
counsel a good deal better. 


| That when he spoke of them (Steamship Company) not know- 


| ing plaintiff that might mean they did not know plaintiff in a 


_ financial way. They would not leave it to the discretion cf the 
| Northwestern Steamship Company, whether they would give a man 
credit for $125,000 of freight, because, as a matter of fact, the de- 
_fendant owned the Northwestern Steamship Company and they 


_ would not allow them to make any credit like that to any concern 
| they liked. 
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That he thought that much credit was extended, he imagined 
that they carried it for them. 


That he would bet a thousand dollars that they carried more | 
freight than that for them; 
i 


(Witness was then asked: ‘‘Did you charge the freight in 
this ledger account against the plaintiff’’ and answered:) 


He did not charge anything. 


That, as treasurer he was not responsible for freight charges 
and all that sort of thing, he had nothing to do with it; didn’t think ~ 
he was—never felt that he was—he felt that the bookkeeper at- : 
tended to all that; he was treasurer of the Company, they con- / 
served the funds, and paid dividends every year and tlere was no , 
trouble about that. 


That he could not tell where the freight is charged; could not 
tell on that ledger account where the freight was charged, against 
that $125,000 that is credited to the Company on their subscription, 
would not want to try because he was not an experienced book- 
keeper. 


Didn’t think he was also treasurer of the Steamship Company, ~ 
didn’t recall who was. 


That his impression was that the larger portion of that $75,000 | 
or of the allowance they were making in September to foot up to | 
$125,000 as an offset to the subscription, was freight. 


That he supposed that the plaintiff sent up its own supplies, — 
principally, but there were so many things in Alaska that the people 
found afterward that they needed over what they would send up 
themselves, that he thought they hought a good deal from the Nome 
store—he would say the most of it was for freight though. : 


(Witness then shown checks, Exhibit AA, and testified :)’ 


That he recognized the names of J. D. Trenholme and John 
Rosene there; that he thought those were the signatures of Mr. 
Trenholme and Mr. Rosene, they appeared to be; that this first 
check was drawn by plaintiff on National Bank of Commerce at. 
Seattle and payable to the Norihwestern Steamship Company, and’! 
he imagined they all were. 


That he recognized the endorsement of the checks by an officer 
of the Steamship Company, Mr. MelLarin, he thought. 


(Witness’ attention called to each of the checks.) 


That these seem to be endorsed by McLarin, which would in- 
dicate that the Steamship Company got the money on those checks, 
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in the ordinary course of business; that they are all stamped “‘paid’”’ 

on their face; but that was probably in excess of this other amount, 
that was probably what they owed more than what the other amount 
called for. 


(Witness was then asked: ‘‘You do not know anything 
about that,’’ answered :) 


That he would like to bet counsel on that. 


(Thereupon plaintiff offered the 13 separate checks in evi- 
| dence, checks drawn between June 14, 1906, and December 22, 
t 1906, by plaintiff upon National Bank of Commerce payable 


to Northwestern Steamship Company. aggregating something 
like $174,000, and they were admitted by the court and fas- 
tened together and marked Exhibit AA.) 


(Witness was then shown expense bills on a form of 

Northwestern Steamship Company, a large number of them 

| tabulated, and asked wheiher he recognized those as being the 
| expense bills of the steamship company, and answered.) 


| That some of the other officers in the office would be much more 
4 peompetent to pass on that than he was. 


. That was the statement OK’d by M. M. Perl, the auditor of his 
q company, apparently that was the usual way of doing it. 


] (Thereupon plaintiff, in connection with Exhibit AA, sub- 
mitted for the convenience of eourt, counsel and jury, a tab- 
\ ulation of those checks, giving the date, number of check and 
amount, together with the date, footing up to $174,963.) 


(Thereupon defendant admitted that these items, covered 
by the checks, did not go to make up the $125,000 which went 
a to pay that stock, did not go into this account, Exhibit K.) 


y (Whereupon the cross examination of the witness was re- 
M sumed and he testified :) 


Hh 

sf That he thought he recognized those, Exhibit BB, as the ex- 

» dense bills of the Steamship and the signature generally, that was 
In the due course of business, but he thought Mr. Trenholme should 

. be asked about these, he, Trenholme, was the man who knew about 
hose. 


That witness recognized Mr. Perl’s signature—they were the 


2gular printed form; 


dB That the expense bills are all signed by the officers of the 
«tl iteamship company, apparently they are all reecipts; and the first 
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sheets are statements covering the expense bills which are attached | 


to each statement, according to the shipment on the date of ship- 
ment and the vessel; 


That there might have been more than one statement for a 
sailing ; 


That there was one that was not signed and that one was not, 
and here was another that was not and here was one that was not; | 


here were a bunch that was not, but may be the draft covered 


that—he supposed the draft, though, would cover them—these were © 
all marked ‘‘Prepaid M. M. Perl, Auditor’’—that these are all | 


apparently paid, including the one with the draft attached. 


(Whereupon plaintiff offered in evidence the expense bills © 


and receipts, as Exhibits BB, and the court thereupon reserved 
its ruling until further proceedings.) 


Redireet examination. 


That he thought Mr. Rosene had reported at their meeting in 
April that he had already paid $50,000 on this subscription. 


That at the September meeting it came out that there had been 
an additional payment of $25,000 in July; didn’t remember just 
when these facts came out as to dates, it was ten years ago and of 
course he had a recollection of the whole thing as it came along, 
but he did not recall the dates. 


That the statement of account then was that ineluding these 
amounts which had been paid $50,000—and the other credits which — 


they were to give at that time—taking the indebtedness of the de- 


fendant against the plaintiff at that time aggregated about $125,- 
000; as the business was going on all the time carrying freight as | 
he recalled at that time and business was going on between the ' 


two companies at the time; 


Did not know anything about whether the plaintiff made its 
clearances of its business through the defendant, its checks paid 


and so on; the other officers would have more knowledge of that. 


He didn’t know. 


(Witness was shown Exhibit K and asked what was the 
balance of the indebtedness from the plaintiff to the defendant, 
as shown by the last balance sheet made prior to September 
5, 1906, and testified :) 


Would it not be better to have one of the accountants figure’ 
them up and balance these up; there was no balance sheet there, 
was there? 
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Yes, it was balanced up August 31. It showed $57,692.22; that 
it looked to him like the defendant’s books when last balanced 
prior to September 5 showed the plaintiff io be indebted to the 
defendant in that sum, $57,692.22. 


That there had been $50,000 paid by Mr. Rosene in April and 
, $25,000 subsequently, making $75,000 on that stoek that was al- 
‘ready credited; and those payments together with this $57,692.22 
‘was what he understood was paying for this $125,000 of stoek 
‘which they authorized to be subscribed, that was the way he re- 
‘called it. 


Witness exeused. 


' J. D. TRENHOLME, recalled, as a witness for defendant, testi- 
‘fied : 

| Name was J. D. Trenholme; resided at Seattle since fall of 
1899, was connected with the defendant in 1906, had been con- 
mected with defendant since its organization in the winter, about 
‘January, 1900, as he remembered if; had been a trustee of that eor- 
‘poration and seeretary, also a stockholder. 


Never held any stock in plaintiff; never served as a director of 
plaintiff ; 


Didn’t think he ever qualified as such. - 


Never gave anybody a proxy to represent him as a stockholder 
at any stockholders’ meeting of that eompany ; 


| As secretary had charge of the minutes of defendant corpora- 


tion; those minutes were written up afterward, after the trustees 
were in session; kept just notes from which to make his entries; 


jafter his minutes would be written up, the notes were immediately 


destroyed, they were not kept at all; merely a memorandum from 
which he could write the minutes. 


Would say that he attended all of the meetings of the board 
f trustees of that corporation between the middle of Mareh and 
the 5th of September, 1906. 


That the defendant at no time prior to September 5, 1906, ever 
withorized Mr. Rosene to subscribe for capital stoek in the plaintiff 
on behalf of this defendant in any amount. 


(Witness was then asked: Did the board of trustees at 

any time ratify any subscription made by Mr. Rosene to the 

| capital stock of plaintiff outside of the subseription authorized 
_ at that meeting of September 5, 1906. To which plaintiff ob- 
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jected as incompetent and not the best evidence and calling for | 


the conclusion of the witness; 


Which objection was overruled by the court, to which rul- 
ing the plaintiff excepted and its exception was allowed; 
whereupon the witness answered:) 


They did not. 


That the first time he ever got any information from any | 


source that Mr. Rosene had attempted to make the subscription to 


the capital stock of plaintiff on behalf of defendant was one morn . 
ing when he was passing the Puget Sound National Bank, Mr. | 


Furth called him in and showed him the prospectus of the plain- 
tiff. 


That was when Mr. Rosene was in New York, he had not re- , 
turned for some time afterwards; that there was a meeting of the 


board of trustees called and held immediately after Rosene’s re- 


turn; it was called for the purpose of having an explanation from — 


Mr. Rosene; 


There were Mr. Treat, Mr. Thomsen, witness, Captain Jarvis | 
and he thought Mr. A. J. Trimble, and Mr. Greenough, present at 
that meeting; of those trustees, Mr. Jarvis, Mr. Trimble and Mr. ~ 


Greenough are dead; Mr. Hartman was present at that meeting; 
Hartman was attorney for the company, 


That they were very much excited over the fact that Mr. | 


Rosene had made a subscription without consulting his trustees and 
immediately upon his coming home the trustees were called to- 
gether for the purpose of having him (Rosene) make this explana- 
tion and he explained the organization of the plaintiff, stating that 


it was, he thought, a good thing and good business for the defen- | 


dant to be identified with; all of the trustees disagreed with him 
and a resolution was introduced disaffirming his action. 


Witness did not know who introduced that resolution; he had 
forgotten but it was introduced; Mr. Rosene made the statement 
that if we did not want that investment that he could readily take 


and sell the amount that he had subscribed for their company and’ 


he asked that we make no official record of that meeting for the 


reason that it might handicap bim when he took the matter up 


again with his New York associates; that is the sum and substance 
of that meeting; 


That the resolution witness said was introduced was voted on 
by the board; they passed unanimously the resolution. 


That the associates Rosene had referred to were associates with 
him in the plaintiff; 
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That he, Rosene, stated what his relations were with the plain- 
tiff; that he stated he was the manager or managing director and 
all the time that Rosene was in Seattle during that season he as- 
sumed that position, 


That witness was told that Mr, Henry C. Davis was president 
of the plaintiff at that time. Mr. Davis told witness that he, Davis, 
was associated with Houseman & Company in New York; 


That Mr. Davis was out here (Seattle) after this meeting held 
vin April, in the spring of 1906, a very sort time after that meeting. 


That witness had talked with Mr. Davis at that time, met him 
‘at the entrance of the Butler Hotel; 


(Whereupon the witness was asked: 


‘‘Did you notify him or had he been notified, so far as 
| you could tell from his conversation with you of this action 

of the board of trustees of the defendant company.’’ To which 
plaintiff objected as incompetent, which objection was over- 
ruled by the court to which ruling the plaintiff and its excep- 
tion was allowed; whereupon the witness answered :) 


That he met Mr. Davis at the entrance of the Butler Hotel, and 
they walked into the hotel and sat down there and began talking 
about the Development Company, and Mr. Davis asked witness 
‘about the trouble that they were making for Mr. Rosene out here, 
and Mr. Davis asked witness what it was all about and witness 
told him; witness told him of the action of their trustees with ref- 
erence to Rosene’s subscription, told him of their action, of the 
‘trustees, with reference to this subscription of that $250,000. 


(Whereupon counsel for plaintiff stated that plaintiff’s 
| objection goes to all this for the same reason, to which the 
court assented.) 


That Mr. Rosene went to Nome, either on the first or the sec- 
ond sailing of their steamer, the net of June and the first part of 


3 uly. 


| That he did not remember exactly when it was that Rosene 
eame back but it was in the fall, perhaps in the early fall, and an- 
other meeting of the trustees was called. 


At the meeting of September 5, 1906, was the first time that 
the matter of this subscription came before the board after their 
disaffirmance in April; 


| That at the time of the disaffirmance in April a communication 
or statement was made to the board by Mr. Rosene as to payments 
ne had made on that subscription while he was in New York, which 
was that he (Rosene) had paid $50,000. 
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(Whereupon witness was asked: ‘‘What action was taken 


about that $50,000; what was done about that,’’ to whieh the - 


witness answered :) 


That Mr. Rosene was to sell that—he was to reimburse them 
(defendant) even for the $50,000—that amount was to be made 
good io the commercial company. 


When they met in the September following it developed that 


other amounts had been paid—witness would refer to the books— 
but there was one payment of $25,000 in July—that is a transfer 
was made of $25,000. 


That at the meeting of the board of irustees September 5, 
1906, the question came up as to this subscription to the stock of 
plaintiff; at that time they agreed to authorize Mr. Rosene to sub- 
scribe for $125,000; at that time the plaintiff owed the $125,000, 
which included the $75,000 which had been paid; 


That, as to what arrangement was made as to how this $125,- 
000 which they authorized the president to subscribe, was to be 
paid it was already paid excepting that they, plaintiff, owed them 
fifiy or sixty thousand dollars on the books at that time, just 


simply a question of giving them credit for $50,000 additional; ° 


plaintiff had already been given credit for $75,000 on this subserip- 
tion—it was not on the subscription, the original seventy-five was 
not on the subscription—plaintiff owed that much money to de- 
fendant, up until that time they, defendant, did not regard it as a 
subseription at all; in addition to that plaintiff owed them some 
fifty odd thousand dollars, 


That Mr. Per] explained the state of accounts with the board; 
Perl was auditor. 


Witness, as secretary, had, yes and no, supervision over the 
bookkeeping and aeccounting—he had the right and anthority at 
all times to go in and get all the data and information that he 
wanted from the books—he was the only officer of the company 
that was there all the time; of course he had supervision of the en- 
tire affairs of the company; that in a general way, he kept posted 


from time to time as to the state of the accounts between the com- © 


! 


pany and the other parties it was doing business with; that he did 


not know anything about this payment of $25,000 that was said 
to have been made some time during that summer; that was made, 


he learned afterward that Mr. Rosene handed into Mr. Perl a mem-— 


orandum of that kind and asked Mr. Perl to make that record; that 
he had seen the voncher, if it was that pencil memorandum initialed 
by Mr. Rosene and made by Mr. Perl; that witness had no knowl- 
edge of it at the time it was paid; might have known about it prior 


Aa 
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“to 5th of September but did not know it, prior to Mr. Rosene’s go- 
ing to Nome. 


That witness recalled the minutes where a resolution was 
passed by the board of trustees with reference to this matter on 
_ April 10, 1907. 


(Whereupon defendant’s counsel read the resolution of 
April 10, 1907, which had been introduced in evidence, Exhibit 
I, as follows: 

*‘Resolved, that this corporation does hereby confirm its sub- 
scription to the capital stock of the Northwestern Development 
_ Company in the sum of $125,000, par value, and no more, and that 
the attorney of the company be and is hereby authorized and di- 
|rected and required to prepare the necessary notice to be sent to 
|the secretary of the Northwestern Development Company, notify- 
ing the said Northwestern Development Company that no subscrip- 
tion to the capital stock of that Company was ever authorized in 
‘any sum or sums whatsoever except the $125,000,’’ and the witness 
was asked: 


/ “‘Now, what was the occasion for passing that resolution, what 
brought it up.’’ to which he answered :) 

That as he remembered it Mr, Eccles came on the scene along 
about that time and he brought the matter up again. Mr. Eccles 
was the manager or managing director of the Guggenheim’s; that 


—oo was passed at that meeting; 

That witness would say that he gave a notice to plaintiff pur- 
/Suant to that resolution; Mr. Hartman was asked to prepare a for- 
‘mal notice to be sent on to the office or he thought the secretary of 


plaintiff; that Mr. Hartman did prepare such a notice. 


t 


(Witness is shown paper marked defendant’s Exhibit 3 
and testified :) 


That was a draft of the latter made by Mr. Hartman; that wit- 
‘ess saw that letter when it came in the office; that he would say 
‘that the notice witness gave to plaintiff of this resolution, followed 

the form given by Mr. Hartman in that letter; that he was not quite 
sure, just when he sent that letter, but it was a matter that was 
very, very important to them and that notice would have been sent 
‘just as quickly as they would receive Mr. Hartman’s instructions 
there; that according to his best recollection, that was the form 
'of notice which he gave; that it was sent by mail, properly ad- 
dressed and prepaid; Mr. Henderson was secretary of the company 
| and that communication would go to him. 
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(Whereupon defendant offered in evidence paper marked 
defendant’s Exhibit 3, to which plaintiff objected on the 
ground of incompetency, and the ruling of the court on the 
objection was reserved.) 


(Whereupon the witness was asked how the financial deal- | 
ings between the defendant and plaintiff was carried on here | 
in Seattle and Alaska, and answered :) 


That the defendant owned the Northwestern Steamship Com- ' 
pany, every dollar of its stock, the same board of trustees handled 
the Steamship Company which handled the affairs of the defen- , 
dant; that defendant acted as a clearing house for plaintiff; they 
disbursed all of plaintiff’s funds and all of the funds that the Nome 
plant of plaintiff spent during the season of 1906, in building a” 
large stretch of railroad, was handled through the defendant’s ae- 
counts, that is their company’s disbursements; when Nome ordered 
any money they drew on defendant, witness was talking about the 
managers of plaintiff at Nome, including Mr. Whitehead, the 
banker up there, he had something to do with the plaintiff; when | 
they wanted funds they drew on the defendant here in Seattle, | 
twenty-five or fifty thonsand at a time; the defendant would in. 
turn reimburse themselves by drawing on the New York Develop- 
ment Company; so all of the funds of the plaintiff both at Nome . 
and Seattle were handled here in defendant’s office; they carried , 
all of plaintiff’s freight that summer, amounting into thousands” 
of tons, it went forward prepaid and they always handled their 
business on a simply cash basis; if the plaintiff didn’t have funds, | 
why they carried them until their funds in the bank were sufficient | 
to take care of their cash account. That accounted for all this 
multiplicity of accounts in their balance sheet, that counsel were | 
discussing. 


(Witness was requested to look at ledger account of de- 
fendant’s books against plaintiff, Exhibit K 1 and asked what 
amount of charges were made by the defendant against the 
plaintiff between April 18 and Angust 31, the approximate 
amount, and answered :) 


That he would have to total that up, those ran into a big sum; 
would say it was at least $400,000; that balance on August 31, was 
$57,692.00 according to those figures. t 


That those charges there represent moneys the defendant had 
paid out for plaintiff during that period of time, or the freight ow- 
ing to the steamship company, or the lighterage charges owing to 
the North Coast Lighterage Company or advances made at Nome 
on drafts drawn by Nome on them, that covers that account; as 
he had stated that account showed all of the money that the plain- | 
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tiff had spent, both here in Seattle or at Nome that they knew any- 
thing about, up to and including that date. 


(Paper dated July 25, 1906, shown witness, who testi- 
fied :) 


That was a draft drawn by Doctor Whitehead at Nome for 

funds that they needed at Nome; Doctor Whitehead was associated 
with plaintiff at Nome, they, plaintiff, were building a railroad at 
Nome at that time, and this was just one of the drafts made by 
' plaintiff at Nome on them for funds to keep them in operation up 
there; that was paid by defendant and charged to plaintiff on the 
account; defendant would in turn draw on plaintiff at New York 
_and give them credit for the amount that defendant received; that 
entire account was made up of transactions of that kind; he did 
not know whether any of the freight items were in that account 
or not, had not looked it over for that purpose. 


(Whereupon witness was shown other vouchers then and 
asked to state whether those are of the same general character, 
and answered :) 


That he would say they were all of the same order; that was 
in the regular form that all of these charges came down from Nome 
to the Seattle office. 


(Witness being shown Exhibit AA, testified :) 


Those are all payable to the steamship company, and they 
cover the cost of transportation of the plaintiff’s freight from 
Nome to Seattle, those cover their, plaintiff’s cash items for their 
freight, all of these. 


That he would not say without checking up that account that 
any of those items which are covered by those checks entered into 
that account, Exhibit K 1, he would have to see whether they were 
included then but he thought they would not be; to be able to an- 
swer that, he would have to run down through these items to see 
whether any of these were for freight charges or not, but in the 
ordinary course of business, he would say they did not enter into 
| that account at all, because the plaintiff had their own funds in 
here and the freight went forward prepaid and as a ship would 
- elear, they would, from the manifest, figure out the amount of the 
freight earnings and give the steamship company a check for the 
amount; that would be the natural way of handling that business; 
it might be the plaintiff would not have any money on hand just 
at the moment to pay the freight charges. but still we would close 


* the account by giving a check for it. 
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That in case of freight charges of that kind were closed by 


giving a check in the name of plaintiff on 2 bank, payable to the | 


steamship company, he did not think it would enter into that ac- 
count at all. He did not check it up to see whether any of those 
checks there correspond to the amount here but he took it that they 
did not, any of the items in those checks. 


Cross examination. 


That to his knowledge the directors of plaintiff never had any 
meetings in Seattle; that he never attended any meeting in New 
York of the board; never had a dollar’s interest in plaintiff; never 
had a dollar of stock in plaintiff; 


That. he would say he never gave any proxy to any person for | 


any shares of stock in his name, would not be positive as to that 


because Mr. Rosene told him when Rosene came back, Rosene said 


something about having—he referred to having part of the board 
out here and of course he would have to have some one to repre- 
sent him here; 


That he was closely identified with John Rosene at that time; 
he and Rosene along with two other associates organized the de- 
fendant. 


That not always whatever Rosene did in witness’ name ta fur- 
ther Rosene’s interest, would be satisfactory to witness. 


That in a transaction such as having witness elected director 
in one of Rosene’s independent companies, in that particular case, 
he thought, would not be satisfactory to witness. 


That he acted as assistant secretary of the company just for 
the purpose of disbursing funds during Rosene’s absence; some 
one had to do it here; 


That he first heard of this organization of plaintiff from Jacob 


Furth; he called witness inio the bank and asked him about this — 


new company they were organizing. The prospectus would rather 
lead witness to believe that it was another subsidiary of the de- 
fendant—and it was soliciting the subscription to stock through 
the old stockholders of defendant, as he remembered it; that he 


_— 


did not receive a copy of that prospectus; that he received no com- . 


munication from Mr. Rosene before he came back from New York, 
with reference to the organization of the company; the first in- 


formation they had was this prospectus that Mr. Furth asked him — 


about; would not say that he had no further communication until 
John Rosene came back; he would faney that he wrote to Mr. 
Rosene with reference to it, because they were very much exercised 
over this subscription. 
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That he would say it was in March that Mr. Furth told him 
about this, could not say as to how early in March; it was a long 
time ago but he knew Mr. Rosene was just about ready to go to 
Seattle when they were first advised of it. Rosene came to Seattle. 
'as he remembered, early in April; the April 12, 1906, meeting was 
ealled just as quickly as it could be called after his arrival here; 
so he only arrived within a day or two before the meeting; up to 
| that time he had heard nothing from John Rosene with reference to 
the organization of this company except through Jacob Furth; this 
1 ‘prospectus was the matter that gave them the greatest concern; 

would not say he wrote to Rosene about it as soon as he saw the 
prospectus but fancied he did; could not say positively that he got 
| any response to his letter: his letter would surely be in the nature 
of a remonstrance; he presumed if he wrote they got a reply; would 
not say positively even that because Mr. Rosene might have been 
i on his way home here. 


(Witness shown paper marked for identification ‘‘CC’’ 
and testified :) 


a That he thought he had seen it before; he had forgotten this 

, | but he would say that he received it in due course by wire, about 
its date; that same information was practically in the prospectus 
of plaintiff. 


, (Plaintiff offered paper in evidence and it was received 


__ in evidence and marked Exhibit ‘‘CC:’’) 


That as witness remembered it the substance of that telegram 
was incorporated in the prospectus of plaintiff. 


That he did not have any stock in the company; he noticed 
by the books there was one share issued in his name; never had 
_, it in his possession. 


at 


, (Witness was asked: ‘‘And you never attended a meet- 
a ing of the board?’’ answered :) 
ha | Outside of signing his checks, outside of signing the plaintiff’s 


: here in Seattle, as near as he could remember, ten years 
| back. 


i . ° ° 
(Witness was shown a letter marked for identification as 


rt ‘““DD’’ and asked whether he ever saw that before, and an- 
i swered :) 

7 That he wonld not say, he might have seen that. 

a 

Me (Witness was shown a letter marked for identification 
el ‘BE’ and asked whether that was not a copy of a letter from 


his office, and answered :) 
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That he would say so, it looked like it, and the stenographer 
that used to do his work. 


(Witness was shown a registered mail receipt marked for 
identification ‘‘FF,’’ and testified :) 


That was Mr. Perl’s signature on the receipt. 


(Whereupon plaintiff offered in evidence Exhibits DD, 
EE and FF and they were received in evidence and read to 
the jury.) 


That “‘H. J. S.’’ was the stenographer. 


That this meeting of the defendant in April, 1906, would be 
a special meeting called for that purpose. 


Could not tell without reference to the by-laws how long a 
notice was required to give for a special meeting. 


That he could not state the dates, could not say, when this 
meeting in April, at which subscription was repudiated, was held; 
those minutes were kept by him; 


That this meeting of defendant’s board in April, 1906, called 
shortly after Rosene’s return to Seattle, at which this question was 
discussed, Rosene reported this subscription to the board; witness 
was the secretary of the company at that time; it was his duty to 
keep the minutes; 


That in this instance he did not keep the minutes; that as be- 
fore stated they did not take any minutes of that meeting for the 
reason that they did not want to embarrass Mr. Rosene any more 
than was necessary, in order to help him to get out from under 
this difficulty ; that he could have had a memorandum of the tran- 
saction withoul inserting it in the record, and could have preserved 
that but he did not do that; 


Did not remember of requesting Mr. Hartman to make a mem- 
orandum of the minutes; Mr. Hartman was there and witness 
talked the matter over with Mr. Treat before he, Treat, invited 
Mr. Hartman down there; they wanted to do whatever was neces- 
sary to preserve their legal rights in the matter; that was why Mr. 
Hartman was there; he usually did not meet with them in their 
trustees’ meetings ; 


That he had heard only a part of Mr. Hartman’s testimony yes- 
terday ; 


Didn’t think he was here (in court) at the time Hartman made 
the statement that he, Hartman, made a memorandum of the min- 
utes in order to be able to draught the proper resolution; 


— —— re 
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That he could not say who, at that time offered the resolution 
‘repudiating the subscription; Mr. Treat and Mr. Thomsen were 
the ones that were more active in the discussion of this entire mat- 
‘ter; Mr. Rosene was in the chair; would say that Mr. Rosene put 
‘the motion; he always did, he always was in the chair when he 
“was present and he was there at that time; and this motion was 
put by him; 

' 


Would not say that the secretary read it before it was put, 
would say that the motion was made—didn’t know whether it was 
in writing or whether it was just simply a verbal motion; could not 
say as to that postively; it was a very important matter; it would 
impress itself on his mind at that time so much so that he would have 
'some memory of the method in which he disposed of this $125,000 
transaction, or this $250,000 transaction; he was just as positive 
as anything in the world that that motion was put and they re- 
pudiated that subscription and it was so understood by every single 
trustee present; it may have been put both orally and read from 
a paper, it may have been handled both ways—it is ten years ago. 


If read from a paper, he could not tell what became of it; any 
formal resolution reduced to writing might have been in the secre- 
tary’s hand; that might have been the natural thing, as they were 
all sitting around the table, and if there was no record to be made 


‘or kept of that meeting, there would be no occasion for keeping 
that particular resolution; witness would not keep it anyway be- 
eause the only minutes that he kept of any of these trustees’ meet- 
| ings were right there in that book. 


) 


showing what the transaction of that board of trustees was after 
| it was determined by the board not to put it in the official minutes, 
because it was unanimous that the matter was repudiated; 
That he said this matter next came before the board in Sep- 
' tember after Mr. Rosene came down from Nome; 


That he would not keep a separate memorandum in writing 


Returning to the April meeting, Mr. Rosene was to dispose of 
the stock of this subscription and get us back even the $50,000 
that he had paid, they were to be reimbursed for that amount; 


That he learned later in the year before the September meet- 
| Ing, that there had been an item of $25,000 credited on the open 
account for plaintiff on their books; not on this subscription; all 
that he learned about it was just as you see on that memorandum; 
| he noted where Mr. Rosene had given Mr. Perl instructions—if wit- 
‘ness could refresh his memory, where Mr, Rosene had given Mr. 
Perl instructions to make that entry on his books; 

That this memorandum read that it was on the subscription; 
it looked ihat the whole item as shown by the voucher was a credit 
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on the subscription; it read that way; that was the memorandum | 
which he saw prior to September, that is when he discovered that | 
an additional amount had been paid or given credit on their book. 
Witness had access to the books; 


That Mr. Perl, the auditor, would have taken instructions from: 
witness, also from Mr. Rosene. 
Witness did not instruct Mr. Perl to charge back this item of ! 
July 15, of $25,000, as shown by that voucher, 


That was an item similar to the $50,000 already gone into the 
same channels as that $25,000 that was not anything they could do 
until Mr. Rosene returned to Seattle. . 


(Witness was shown Exhibit K 1 and asked to show how: 4 
much his Company owed the plaintiff on July 15, 1906, and 
answered :) 


They didn’t seem to be balanced on that date. 


Would not say the Commercial Company (defendant) was in- 
debtedness to Development Company (Plaintiff) in the sum of 
$75,000 on that date; would say only fifty; they are credited on 
June 25 with $25,000; on July 7th with fifty and then on July 9th 
they are charged with $25,000 and then on the 26th they are 
charged. 


On the 15th they are credited with $25,000; that would leave 
$75,000 to their credit up to the 15th—yes. 


That it would have been feasible to have charged this item’) 
of $25,000 that is in the voucher of July 15th back on that account 
—there were funds there on the plaintiff; but counsel seemed to 
overlook the fact that this defendant was provided at all times: 
with funds to disburse the plaintiff’s expenditures. 


They started in from the inception of the plaintiff to do it and 
they were—they did not want to do anything to harass the plain-— 
tiff, but they wanted to keep plaintiff’s fund on hand at all times 
because they did not know what steamer might come down with 
a draft on them and they wanted funds on hand at all times to take 
care of their affairs, their indebtedness. 


That they drew on New York to reimburse themselves for any _ 
payments they made for plaintiff; they were simply a clearing } 
house. 


(Witness was then asked: ‘‘Now on the 15th of July you 
find your company owed the Development Company $75,000— 
now why didn’t you charge back this item, if that had beam 
wrongfully credited to them,’’ and Arigna ) 
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_ Why charge it back, that he would not have charged it back 
‘intil Mr. Rosene came back. 


bi 


That on September 5th he might have gone in there and looked 
ver the accounts, and he often did; 


That on September 5th, this plaintiff company owed them 
$57,692, which added to the $75,000 which had been charged against 
heir company and credited plaintiff, would make a little over 
3125,000. 


ny (Witness was then asked: ‘‘And it was for the reason 
b that these accounts about balanced in that way, that you said, 
‘well, we will take $125,000 of this stock and eall it square,’ ”’ 

and answered :) 

i 

| That might have entered into it, but they decided to take the 
3125,000 of that subscription; that was what they decided to do; 
sheir books showed that they had already been paid a@ certain 
amount on the subscription so that they decided, after discussing 
vit very, very thoroughly, that they would take $125 ,000, because 

they took it up and discussed it and decided to make it; this con- 

‘roversy was hanging all summer. 


fr) 
i (Witness was then asked: ‘‘What controversy was there 
an if you had repudiated this subseription,’’ and answered :) 


That they were doing business for the plaintiff and Mr. Rosene 
always contended that they should make a subscription to plain- 
tiff’s stock, so that after Rosene came down in the fall, they de- 


A cided to subseribe for $125,000. 


: The plaintiff had $75,000 of their money already and perhaps 


$100,000; plaintiff owed them $57,000 more on open account; de- 

Mt 'cided to dispose of it one way or the other, whether they were go- 
‘ing to subscribe or not—they decided to subscribe and authorized 
him to subscribe. 

y | 


i (Witness was then asked: ‘‘And it was not because they 
nd | were indebted to you and you could not collect the money, as 
it Mr. Hartman suggested vesterday—that was not the reason, 
ait | was it,’’ and answered :) 


That he did not think that plaintiff ever let a draft go to 
‘ll ‘protest at this time: that there had been no repudiation of plaintiff 
it paper ; 


| That he didn’t know whether plaintiff was financially respon- 
rl | sible or not—would not even say that one of the drafts did not go 


to protest; would have to look it up and find out. 
eel | 
He would like te look up the account and see—if the books 
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say they paid plaintiff $32,000 in October to balance that account 
he would say they did. 


That Mr. Rosene did not finally persuade the board that the 
investment was a good investment because if counsel would refer 
to the minutes he would find that it authorized him to turn right 
around and sell down to $50,000 if he remembered right. | 


(Witness was then asked: ‘‘Now, why, having only $75, 
000 invested in this subscription, why raise it $50,000 more | 
and then on the same day authorize a disposal down to fifty,”” | 
and answered :) | 


Why do it. It was their way of doing business, and then they | 
wanted to sell down to $50,000. 


(Witness was then asked: ‘‘Why not sell down from 
75 to 50 and not put in 50 more,’’ and answered :) 


Plaintiff owed defendant fifty and they (defendant) wanted | 
to close that account. 


(Witness was then asked: ‘‘Was that the only reason,” 
and answered :) 


=e 


Well, yes and no. They wanted to close it up and make—ii 
they were going to do anything they wanted to make a subscription | 
for the $125,000; they decided on that, and they decided to close 
their account on that basis, and they immediately authorized Mr. | 
Rosene—he was going to New York, as witness remembered, very § 
shortly to sell them out to $50,000 and witness was not sure but | 
what plaintiff was getting very low in funds about that time; he] ' 
would have to look it up; 


That they still had to provide for the drafts coming down 
from Nome to cover the season’s work, ; 


That they might have been advised as to the funds availabl 
down at New York to cover those drafts; New York was being 
advised at all times to the amount of expenditure up there at | 
Nome; 


Witness didn’t know, when they decided to just take $125,0004 
stock on which $75,000 had already been paid, that they (or | 
whether they) credited them, plaintiff, the other $50.000 in lump 
on September 5, 1906; he could not tell from those books. 


(Whereupon the witness was asked questions and an- | 
swered the same as follows:) t 
Q. Look at the record—is there any item of $50,000 cred- 4° 
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®% | ited to the Development Company on September 5, 1906, or 
September 6, 1906, the following day? 


7 A. This here looks like a pencil memorandum. 


Q. I do not want any pencil memorandum—is there any 
permanent record in ink? 


| A. Is this in ink? 
7 Q. You can tell whether it is, 
A. Is that a pencil memorandum ? 
Yes, sir, that is a pencil memorandum—here are the 
ems, is Pierce any item of $50,000 audited to the Development 


A. Not against that $57,000, no, sir. 


Q. If you decided to take the $125,000 in stock, that is 
to put in $50,000, why not give them credit for it on Septem- 


. Company ? 
. ber 5th? 


A. They seemed to have entered it up here after this 
$25,000 item. 


ji Q. Those are Mr. Ford’s memoranda, he said they were 
cle an investment, and he put them there? 


A. If the first one of September 6th is on account of that 
subscription and the other on the 25th—that is Just simply a 
matter of detail as to when these instructions went to the 
auditor’s office, 


a (Witness continued :) 


: That after the board determined to take $125,000 and to credit 
the balance, which would be $50,000—to credit plaintiff with that 
balance—they made iwo credits of it, instead of one; probably that 

1 was just bookkeeping that was all; ‘iene must here, been a reason 
for it at that time, but he could aH tell why. 


f 
q 


. (Witness being referred to vouchers that counsel for de- 
fendant exhibited to him asked: ‘‘These do not show a draft 
< drawn on the Commercial Company, do they?’’ and answered.) 


I That they handled them just the same. 


That he would have to look at the draft to answer that ques- 
tion; that those vouchers showed drafts were drawn on defendant; 
if they were not the defendant took care of them; that he was go- 

‘jing to say still they were drawn on defendant. 
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That record, witness had in his hand, showed that they. were 
drawn on John Rosene, chairman of board of directors of plaintiff 
company ; 


This account for $51,703 did not make any memorandum of 
that at, all, and there was another numbered 5554, made no refer-. 
ence to that at all; it does not say on whom they were drawn; but 
all these drafts at Nome came through exactly the same channels | | 
and they were treated exactly the same one with the other. 


The defendant was the clearing house, taking care of the 4’ 
drafts and drawing on New York to cover itself; it would not have | 
made any difference how those drafts came down, they were all}; 
treated exactly the same. 


(Witness shown Exhibit K-1.) a: 


That the balance of September 5, 1906, against the plaintilg 
was $57,600 as he had theretofore testified . 


That he found an item of $40,000 there to the credit of the 
plaintiff on September 5th, that was not included in the $57,000; 
that was where they made another draft on New York for $40,000, 
at that time; 


That defendant gave plaintiff credit there for $40,000, and 
defendant would not get that money unti] that draft was paid; 


From defendant’s books, assuming the draft was paid, it would 
show that that additional amount was to plaintiff’s credit; that the 
draft went though the bank and defendant took credit at the bank’ | 
for it and defendant credited the company for it; 


That it was not an error when witness testified on direct ex- 
amination that that particular piece of paper (Exhibit K 1) 4} 
showed, by the entries on that paper, that plaintiff was indebted to 
witness’ company for $57,000, because this balance—at that time 
this balance shows it was $57, 693. 


September there was a $40,000 once | 


(Witness was then asked: ‘‘And that would leave $17,- 
000,’’ and answered:) 


That counsel seemed to overlook that fact that Nome was) 
wiring, at all times, that they were drawing on Seattle to cover 
expenditures there. Defendant, in turn were taking care of the 
finances at this end and would mole drafts on New York to keep” 
their account good here—at all times defendant did that, right 
from the inception. 


That the balance on August 31, was $57,600; that on Septem- 
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. ber 5, then they had a credit for $40,000, that reduced the balance 
’ to the difference between the one item and the other, which would 
be $17,692 on the 5th day of Sptember, 1906. 


Redirect examination. 


That was the first time witness ever received or saw any cer- 
tificate of stock in plaintiff company in his name, in letter from 
Mr. Rosene written witness from New York October, 1906 (letter 
which had been shown witness.) 


y 


It was never in witness’ possession at any time after he re- 
‘eeived it by mail and sent it immediately back. 


| That he followed Mr. Rosene’s instructions and sent it (one 
'share of stock in witness’ name) back. 


(Witness’ attention being called to minutes of meeting of 
plaintiff’s stockholders, on March 29, 1906, which recited there 
were present by proxy stockholders, among others, witness. 
“J. D. Trenholme, by Millet W. Baldwin, proxy one share,’’ 
and was asked: ‘‘Did you give Mr. Baldwin any proxy to 
represent you at the stockholders’ meeting on the 29th day 
of March, 1906?’’ and answered:) 


That he didn’t think he had ever heard of Mr. Baldwin be- 
fore. 


That he might have on 29th March, 1906, heard of plaintiff be- 
eause that would be just about the time that Mr. Furth would have 
ealled his notice—would have called him into his bank and advised 
or shown him this prospectus. 


That was before Mr. Rosene’s return to Seattle. 


That he had never heard that he had been named or that any 
stock had been issued in his name, at that time; that he would say 
‘he had never authorized any representation at that meeting, no; 
‘that he did not think that he ever authorized any one to represent 
him at any stockholders’ meeting. 


That why his company agreed in September meeting of 1906 
'to authorize the President to make a subscription for $125,000 and 
immediately at the same meeting passed a resolution instructing 
7 the president that out of that $125,000 to sell that stock down to 
fifty, was because of the indebtedness of plaintiffs to defendant 
] at that time; and it was also on account of the company wanting 
i to make their subscription whatever they were going to make, and 

it was for the further reason of helping out the plaintiff in the 
'| finanees elsewhere; 


Plaintiff was getting at that time very short of funds, and the 
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drafts were coming down very fast from Nome, and defendant was 
advised of their requireinents up there, and defendant was provid- 
ing for funds to take care of those drafts. 


That witness was not a real good bookkeeper but he could 
understand books. 


(Witness shown Exhibit K 1 and asked to state at what 
time the account of plaintiff with defendant had been bal- 
anced last before their September 5th meeting, and answered:) 


That it was a running account all summer as he remembered 
it; it was balanced from time to time; July 27, it shows a balance 
here—no—it was balanced then but they had a eredit of $85,000. 


August 31 was the last balance that showed at that time that 
plaintiff owed defendant $57,000. 


That was the way the books stood balanced up to the 5th of 
September, the day after their meeting. 


That any statement which had been made by the accountant: 
or auditor as to how the balance stood of this account on that date ‘ 
would not have shown that $40,000 at all. 


That the $40,000 would not be under diseussion at all at the 
time they were discussing that balance of $57,000; 


That $40,000 would represent a draft which would be drawn 
by the defendant and go through New York for collection; and if. 
it was paid defendant would get credit for it; and if it was not’ 
paid it would be charged to defendant here; that it would take 
about ten days to actually get the funds in the ordinary course 
of business; so that the account stood at that time that the $57,000 
already credited on this account of the plaintiff and the plaintiff 
still owed them $57,000; and defendant agreed to take $125,- 
000 in stock; Mr. Rosene at that time was still chairman or manag- 
ing director of plaintiff; didn’t know whether Rosene was satis- 
fied with that adjustment of this controversy at that time or not; 
he, Rosene, had to be satisfied; it was the action of the trustees 
at that time. 


(Witness was shown a voucher Northwestern Develop- 
ment Incorporated, to Northwestern Commercial Company 
dated October 29, 1906, August 10th draft issued at Nome by 
Caleb Whitehead, Assistant Treasurer of Northwestern De- 
velopment Company, on John Rosene, Chairman of the board 
$20,000; draft to Northwestern Development Company, charge 
Northwestern Development Company, accompanying which 
was this voucher on the bank, ‘‘Northwestern Commercial | 
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Company to Northwestern Steamship Company, entered Aug- 
ust 20, 1906, credit N. C. LL. Co,’’ and asked what does that 
mean, and answered :) 


North Coast Lighterage Company; that was owned by the de- 
fendant; that $20,000 was a credit to the Lighterage Company ac- 
a that meant that the plaintiff at Nome owed the Lighterage 
ijCompany for lightering goods and here was where they had drawn 
{ on them to cover this account, $20,000, to the Lighterage Company: 
he supposed on August 20th John Rosene would be either at Nome 
jor en route to Seattle, about August 20th or he might have just 
‘arrived here; 


i 


When that draft came in here defendant would pay that draft 
just the same as they would pay any of the other drafts, and charge 
jup that amount and issue a check for it on plaintiff’s fund and 
pay the draft; that is dated August 20th—the charge is made Aug- 
ust 10th, it is dated August 20th. 


(Witness was asked to state whether he found the plain- 
tiff charged with that $20,000 on Exhibit K 1, account of plain- 
tiff with defendant, and answered :) 


There was a charge on August 20th of this same amount and 
he presumed it was the same identical charge; Exhibit K 1 refers 
to ‘'V 5673’’ and it carried with it the same voucher number; that 
voucher number there V 5673, that was entered there; so that in 
that way the debt of the plaintiff to North Coast Lighterage Com- 
» pany which was owned by the defendant was satisfied, and the 
; |Plaintiff charged with the same amount to the defendant; the en- 
; tire transactions of the entire year were carried on in exactly the 
| \same way; 


(Witness was shown item which appeared to be voucher 
of the Northwestern Commercial Company account—North- 
western Development Company, credit North Coast Lighter- 
age Co.—draft issued at Nome on John Rosene, chairman of 
board N. W. Development Co. $30,000; on which voucher it 
: said ‘‘Northwestern Commercial Company to Northwestern 

Steamship Company, August 9, draft issued at Nome by Caleb 
] Whitehead, assistant treasurer of Northwestern Development 
7 Company, on John Rosene, chairman of the board, $30,000, 
: draft to N. W. Development Co., charge Northwestern Devel- 
| opment Company No. 5511’’ and asked was that the charge 
there and answered:) 


Yes, that represented an indebtedness of the plaintiff to the 
Steamship Company which was paid to the Steamship Company 

by this draft on their chairman, which defendant took up and 
: 
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charged to plaintiff; this was Lighterage Company business; this 
was the cost of lightermg the goods from ship to shore; this $30,- 
000 charge; 


That a similar iiem under date of July 26 is a voucher, No, 2428 | 
for $25,000, which was «# similar transaction that seemed to be the 
Steamship Company; it was credit to Steamship Company, that was 
for freight charges, $25,000; the ‘‘OK Perl’’ was Mr. Perl’s hand- 
writing, who was auditor of the Steamship Company; and of the: 
defendant and of the plaintiff too, he thought. 


(Witness shown debit notes, voucher 5498) 


Voucher No. 5498 he would have to get Mr. Ford to run that 
down; it says ‘‘A. B. & S. D. Co.’’ that was Alaska Bank & Safe 
Deposit Company, Mr. Whitehead’s at Nome; that was $25,000 and 
there was another $50,000 to Nome; that is a debit note of de- 
fendant ; 


(Witness shown Voucher 5554 one item $25,000 debit note, 
home office, draft on John Rosene, chairman of the board, and 
another deposit on the National Bank of Commerce, aggre- 
cating $3000.) 


That was where they got eredit for it, wasn’t it, well, that | 
might be charging the Commercial Company and erediting the 
Development Company; that Mr. Ford could tell about that, witness 
couldn’t. 


(Vouchers offered in evidence by defendant and received 
in evidence and marked Exhibit No. 4;) 
Reeross Examination. 


(Witness asked if he would look up the by-laws of the 
Company and advise the jury what notice was required to the 
trustees for a special meeting; minute book of defendant com- 
pany shown witness; witness reading from minutes:) 


‘‘Regular monthly meetings of the board of trustees to be held 
on the first Monday of each month, and the majority of the. board 
of trustees shall constitute a quorum for the transaction of busi- 
ness.’ 


(Witness continued reading from minutes, by-laws re- 
specting notice required to trustees of special meeting of board 
of defendant :) 


(Witness asked to name members of defendant’s board in 
April, 1906, and testified :) 


That he would have to refer to the books to tell; he thought 
the annual mecting was along about in August; perhaps in April; 
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)) (Witness requested to aseertain from minute book who 
were the trustees.) 


wh. There was Rosene and Williams and himself and Jarvis and 
“ Mr. Moritz Thomsen, April 18, 1906. 


Z| 

| March 30, 1906, there was Mauritz Thomsen, Trimble, Treat, 
« |Williams, Trenholme, Jarvis and he knew Mr. Greenough, who 
‘ (resided at Missoula, Montana. Mr. Trimble was living here at 
that time; Mr. Greenough was over here a great deal of the time 
at that time; he was here at that meeting on April 12, 1906; didn’t 
know whether it said so. 


’ At the April 12 meeting there was Mr. Rosene, Trimble, Jarvis, 
\Trenholme and Williams; 


Witness did not say that was the meeting when, he testified, 
that the subscription was repudiated; 


That meeting was shortly after Mr. Rosene returned from 
» San Francisco en route from New York; that was not on April 
12th; it was the early part of April, just after Mr. Rosene returned, 
would not attempt to say it was before April 12th; could not say 
| whether it was before or after, it was in the early part of April; 
)if there was no record in the book of any meeting prior to April 
! | 12th there was no meeting; there was a special meeting, besides 
| ‘the April 12 meeting, on April 18th, that was a stockholders’ meet- 
ing; 


‘ 
o 


There was none other excepting the meeting that witness and 
counsel had been discussing here, the trustees’ meeting April 18th, 
_|Mr. Greenough was present at that meeting, no other meeting in 
‘April; 
That counsel could not pin witness as to the time of that meet- 
ing; witness would say it was immediately after the return of Mr. 


i 
Rosene from San Francisco; 
- 
" 
' 


| That Mr. Rosene came along very shortly after the date of the 

telegram read in evidence, April 3, could not say as to within a 

) Week; it was in the early part of April; thought Mr. Rosene arrived 

u before the annual clection; thought possibly Rosene was here; 

| Rosene had a lot of proxies here on April 18th and so witness would 

: say he was here prior to that time; would say that the meeting at 

which the subscription was repudiated was prior to annual election; 

| because it would be one of the first things—it was the first thing 
taken up and discussed after his arrival. 


Would say that due notice was given to all the trustees of 
| that special meeting in April; 
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That he would say that the meeting of trustees at which this 
subscription was repudiated was held prior to the annual election; 


Would say that that notice was given of that meeting; Mr. 
Greenough was present at that meeting, was not talking about 
April 12th now. 


Question: ‘‘You notice by the minutes of April 12th he was 
not present—he could not have been present: 


Answer: There may have been a similar error in regard to 
that as in regard to the other.’’ 


Question: ‘‘Now, what notice was given?”’ 
Question: ‘‘For the meeting of April 12th?’’ 


Answer: ‘‘It says ‘waiver of notice of said meeting having 
first been signed.’ ’’ 


(Witness, continuing, testified :) 


Answer: ‘‘For what meeting?’’ 


That he could not tell who signed that waiver; that he had not 
seen it; it was a special meeting called according to the record; 
could not tell whether Mr. Greenongh signed that notice without 
seeing the waiver; there were no minutes kept of the trustees’ 
meeting, at which this subscription was repudiated; there were no 
other transactions taken up; aud no minutes of anything not even’ 
of those present; there was no record kept of it whatever; 


That counsel had been told a dozen times that that record 
there of April 12th is not the record of the meeting at which the 
subscription was repudiated; Mr. Grenough was here at the meet- 
ing at which the subscription was repudiated. 


Witness excused. 


Whereupon, with the consent of counsel for defendant and of 
the court, plaintiff was permitted to withdraw the tender it had 
made previously of the 25,000 shares of common stock and 25,000 
of preferred stock and immediately retendered it, under the terms 
as before, together with the war revenue stamp attached, so that’ 
plaintiff’s tender now was with the stamps upon them, 


Whereupon the court overruled the defendant’s motion for 
non-suit, such ruling going to that reserved ruling on the admission 
of the evidence of the minutes of the meeting of plaintiff’s board 
in Seattle and the court overruled the defendant’s objection thereto 
and permitted it to go in; and therefore documents were received 
in evidence on behalf of plaintiff and marked Exhibits ‘‘D 16 and 
8 
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tl WILLIAM J. FORD, recalled as a witness on behalf of defend- 
at, testified : 


| (Witness’ attention being called to Exhibit K 1 and de- 
‘ fendant’s Exhibit 5, he was asked whether the items thereon, 
Exhibit No. 5, marked ‘‘debit note number 9 and debit note 
en number 3’’ were charged against the plaintiff on the account 
shown on Exhibit K 1 and he answered:) 


4 | They were. 


That those debit notes represent a charge from the Nome 
"core to the home office in Seattle for two drafts, one for $25,000 
nd the other for $50,000, drawn on John Rosene, chairman of the 
oard of directors of plaintiff; that voucher, in connection with 
i) nose debit notes, would indicate that the Nome store had received 
hese two drafts either in exchange for money or supplies, and 
eing drawn on the Seattle office they were charged to this office 
i. clearance and were charged direct to the Development Com- 
any account here in Seattle. If that transaction took place in that 
: Hey that was a correct entry, a correct charge. 
: 


K | : 
5 (Defendant offered paper in evidence.) 
Hy 
, (The witness :) 

. One of those is $25,000 and the other $50,000, there are other 


“tems on that debit note which have no bearing on this ease. 


That debit note meant a debit memorandum, not a promissory 
. ote; it did not show upon whom the $50,000 draft was drawn but 


_ id the twenty-five ; 


: Did not know who was the manager of the Alaska Bank & 
_afe Deposit Company; those drafts, according to this record were 
ent by Caleb Whiteliead, assistant treasurer. Did not mean the 
|" jraft for $50,000; meant that the one draft of twenty-five was sent 
Wiy him. 


dl (Counsel for defendant thereupon read debit notes, as 

items of $25,000 and $50,000 charged on Exhibit K 1 to the 
7 defendant by plaintiff.) 
) 


F (Witness shown paper marked for identification defend- 
| ant’s Exhibit 6 and asked what it was, and answered :) 


That it was a journal entry similar to the one counsel had 
gere, including the two debit notes, one of them number 11 for 
25,000 covered draft drawn on the home office against John 
tosene, chairman of the board, and charged to plaintiff, from that 
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journal entry; that was only the one item of $25,000, and that was | 
one of the items which was charged on that account. I 


(Paper marked Exhibit 6 offered by defendant and re- 
ceived in evidence.) 


(Witness continued :) 


That he had been and was the anditor of the defendant, and 


had charge of its books and was familiar with those books; that ; 
there had never been any item credited on those books of the. 
indebtedness of the defendant to the plaintiff on that unpaid stock | 
subscription which was being sued for him; that it had never | 
appeared on the books of defendant at any time as a liability of | 
that defendant. 


Witness excused. . 
JOHN ROSENE, recalled as a witness for defendant, testified: | 


That he had been sworn; that he had resided in Seattle seven- | 
teen or eighteen years; was acquainted with the plaintiff in this 
case; was one of the promoters or organizers of plaintiff; 


That he went to New York in December, 1905, Mr. Williams, - 
who was then vice president of the defendant, came to him and ° 
said that Mr. French, commonly known as Major French, was’ 
anxious to have witness become a director for the Kugarok Cor 
poration in connection with which they (we) were doing they (we) | 
were building a railroad and doing some development work in 
the Kougarok district; the railroad being on the Seward Peninsula; 
and witness declined to do this at first but after Mr. Williams came | 
the second time witness agreed to look into the matter. After wit- | 
ness had looked into it he declined but he came again; eventually , 
during the winter, the position arrived in February, 1906, when: 
witness thought the ownership of the then Arctic Railway or the: 
Nome Arctie Railway, now the Seward Peninsula Railway—would ! 
be a good business for defendant. So witness made up a little: 
synopsis of such an idea and one morning in the restaurant of the 
Waldorf-Astoria, he handed the slip of paper to Mr. Arthur Hous- 
man of the banking branch house of A. A. Housman & Company. | 
and said ‘‘Arthur, please—’’ 


Mr. A. A. Housman was a member of the New York stock 
exchange, a stock exchange broker and banker in that class of 
banking; handed the paper to Mr. A. A. Housman—witness made 
it up himself; so witness asked him to take it down to his office 
and late in the evening or the next day, give witness his view of 
that as a railway to work in the north, that could only work a few 
months in the year. 
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That evening witness saw Mr. Housman and he hunted for 
saaliness in the Waldorf about seven 0’clock and surprised witness 
by showing witness he had taken that piece of paper that witness 
had given him, word for word, without any knowledge or consent 
yn witness’ part and cabled it to a man named Fisher at Dundee, 
Seotland, urging Mr. Fisher to go to London and start a man by 
she name of Myers to come over and do this business and at the 
same time as he had this—this had taken place about practically 
welve or fourteen hours since witness gave him the paper—he also 
gad a ecablegram from Mr. Fisher and son from London saying 
‘Leaving for London immediately’’. It so happened that that did 
not please witness because he was committed to Haldron & Com- 
yany, another banking house, for this particular business and he 
was unwilling to do it, but the next morning Mr. Housman had a 
elegram—two of them—one from Fisher at London and the other 
‘rom Mr. Myers at London, that Myers would leave on the follow- 
ng Saturday steamer for the purpose of doing this business. And 
vith that Mr. Housman figured, or felt that he had witness com- 
nitted stronger to him than to Haldron & Company, and that Mr. 
Myers would get it. Myers came in due course. The first time 
witness saw him he had been preity seasiek and he had laid up in 
he St. Regis Hotel a few days after he got ashore, trying to get 
over it and he said to witness, he said ‘‘Mr. Rosene, I am glad to 
neet you, but I am very sorry to have come on a mistaken errand. 
_find that this railway is one which ean only run for four or five 
Ds six months in the year. We have no elients for that kind of 


pagerities and I cannot do that business.”’ 
Witness said promptly: ‘‘Mr. Myers, I am very glad of it— 


| ean go home tonight.’’ But there was some things about it and 
fecondly Mr. Myers and Mr. Housman and Mr. Farquhar, whom 
vitness had never known that time until he came to the Waldorf- 
Astoria that evening to look for witness, and Mr. Myers’ statement 
vas, in effect, that while he could not handle the bonds of a railway 
hat only operated a part of the year, he could finance the transac- 
ion if it had other business, like mining properties, and that he had 
‘een told through Mr. Housman that there was some possibility 
f obtaining mining properties in connection with the enterprise, 
nd they wanted to know what witness had to say about that. Wit- 
less told them of this plan of Major French, of him having the 
ining properties and Major French was communieated with that 
vening on the telephone at New Rochelle—witness was not quite 
ure about it but any way the next morning—and it developed then 
hat, while French had the right to sell these mines, he did not 
fave the title—that the title stood in the name of a man named 
YeConnell, and he was in Seattle and had to be sent for; witness 
ad no interest in those mines; had never heard of them ever; so, 
hile McConnell was coming on the way, there was plans made and 


| 
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) 
Mr. Myers and Mr. Farquhar or both, sent to Boston for an attire | 
ney whose name witness didn’t for the moment recall, one of the | 
names in the firm was Storey, or something like that—they were 
attorneys of record for this plaintiff, so it should be easy to find.; ° 
And the plan for the organization of a company on those things— 
Judge Dubois who was there—he had the deed for the mining | : 
property but he did not have the right to transfer or make any’ ! 
deeds, but he had them and he had made an examination of those | 
titles; he had made an examination of those titles during the pre- ! 
vious summer for the purpose of facilitating the sale of those mines! 
or whatever his plan was. 


Judge Dubois was a lawyer in Nome, then in New York. In) 
New York witness rather thought Dubois represented himself and 
any client that came up; but he was representative of French and 
McConnell in this transaction as attorney and he became repre- 
sentative of the plaintiff a little later, so far as passing on (itles.. 
So, after these attorneys came from Boston it was decided to have: © 
a company that should own these mining claims as soon as the man: © 
should come that could sell them; and own a railway to connect 
those mining claims to tide water at Nome. 


French’s plan had always been to connect those claims with 
tidewater at Port Clarence Bay, or as we call it, Teller—which ~ 
witness opposed; and after that had been agreed on the price was. 
agreed on as $245,000. | , 


That was agreed with Major French, because McConnell was’ 
not there yet, but they had telegraphed backward and forward) 
and they had it all arranged among themselves. 


——— 


This $245,000 was the price of the mining claims. 


After that had been agreed to and the corporation outlined in’ 
conversation and perhaps in document, witness gave but little! 
thought to the matter—it was suggested by Mr. Myers and agreed 
upon by Housman and Farquhar, agreed not to witness—that they: 
would make a different corporation—a thing witness had never! 
anything to do with before—with common stock. 


They explained the reason for making the common stock se | 
as to use it as a bonus in connection with floating the preferred’ 
stock and as a bonus and profit to the promoters and imsiders, if, 
you like to call them that. That witness did not like very much 
but they explained to him that in England—Mr. Myers in par- 
ticular—that was a very desirable feature of it, and so, where 
everybody else was unanimous that the thing was right, there was 
no use in witness saying it was wrong. It did not make any ma- 
terial difference to witness one way or the other, so that it was 
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igreed to, And, then ag soon as Mr. McConnell came, or within 
a day or two afterwards, the question came up, they did not want 
shis transferred—this arrangement made with McConnell because 
whey didn’t know him—he was a stranger. Witness meant Hous- 
man and Farquhar and Myers and those gentlemen didn’t—they 
jad some idea about Major French that witness didn’t know 
exaetly, but any way they thought that witness was the man to 
pake the responsibility for this stock so that it would go the way 
chey wanted it; two and «@ half million of it into the treasury, or 
so the treasurer, and a million and a quarter to the promoters, and 
witness asked those attorneys if there was any objection—if he was 
saking any chance or lability in doing this and they said no, and 
3o he agreed to it and in due course Mr. McConnell signed a deed 
‘hat this gentleman had prepared from him to witness and at the 
same time witness signed a deed from himself to the company. 


That was the deed from Mr. McConnell to witness conveying 
those Alaska mining claims; 


And witness immediately passed it on to the company by 
another deed. 


Se 


The title was in wilness probably five minutes and probably 
not more ihan one minute. 


| Witness believed that that price, $245,000, was all agreed on as 
dgetween MeConnell and French prior to that by telegraphic cor- 
respondence—if there was any real discussion, except that he 
agreed io accept that, that is the only thing that witness knew of 
;-if there was any other discussion witness didn’t know it. 


Well, then, after they had agreed to the plan for this common 
stock in this fashion, they (we) struck another snag in the faet 
that Mr. MeConnell did not want to take anything but $245,000 
sash. The company was not yet organized and had no funds and 
c would have been some days before it could be done, and some- 
‘y0dy—Mr. Myers was there, he was anxious to agree to get an 
dption—he was willing to pay £25,000 flat for an option on half the 

, #apital stock; that is one-half of the two million and a half, that 
is One million and a quarter, and he did pay $25,000 for it and he 
said the only reason he would not take it over was he had a partner 
by the name of Manter in London and he was not in a position to 
make such a transaction except justified by his pariner. Mr. Hous- 
man said he would take whatever Mr. Myers would not take—that 
is the firm of Myers & Manter. Mr. Farquhar said he would take 
5250, 000, witness said ‘‘Then I will take $250,000 for the Commer- 

7 sial Company’’ and Housman said: ‘‘I will take $50,000 for my- 
‘elf’ and witness said ‘‘Then I will take $250,000 for the Com- 

/  nereial Company.’’ They (we) agreed then and there that busi- 
ess was done. 
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It was the common consent among us that the business was | 
done then and there when Mr. Myers was willing to take half a_ 
million dollars provided his partner agreed and he was sure he 
would agree, and Mr. Housman was willing to take half the stock 
and anything more that the other fellows would not take; Farqu- 
har wanted $250,000 and witness wanted $250,000 for the Com- 
mercial Company, and then #50,000 for each of ourselves. So, in 
other words, it looked then and there that that business was over- 
done so far as over-subseribed, as soon as it could be put in formal 
state. 


Furthermore, witness insisted that Housman could not take 
any subscriptions until the stockholders of the Northwestern Com- 
mercial Company had been given an opportunity to tuke anything 
they wanted of it. So that there was a demand from all sides. 


= 


(Witness’ attention was directed to his statement that; 
Mr, MeConnell raised some objection to parting with this title 
to the mining property until he could see the money, or @ rea- 
sonable ereditor for it, and was asked what was done about) 
that, and answered :) 


Mr. Housman and Mr. Myers and witness, by the use of $50,000 | 
from Mr. Housman and $25,000 from Myers and he believed $50,000! 
or thereabouts from himself, made up a pool, that made, if he re- 
membered correctly—that was a detail he was not quite sure of 
—and he loaned to the plaintiff his ehecks and notes several years 
ago and they never returned them and he was not in a position 
to refresh his memory—but anyway he believed thai he paid Mr. | 
MeConnell $125,000 in eash and gave him, witness’ own personal 
note for $100,000. ; 


That was at the time he passed title to witness and witness 
passed it to the Company. 


(Witness’ attention was directed to his statement that. 
under the plan, the eommon stock, was all to be used as a 
bonus, two and a half million of it to be turned baek to the! 
treasurer to be a bonus on the preferred stock and one and a 
quarter million of the eommon stock to be turned over to the! 
promoters and was asked—who were the promoters, who wert 
to share in that million and a quarter of bonus common stock; 
and answered :) 


Well, as far as it ever went on record, it would be himself, Mr. 
Housman and French. 


That million and a quarter of common stock was to be divided 
between (us) three gentlemen, then the promoters of the eompany.: 
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The plaintiff never received any payment of any kind for that 
lion and a quarter of common stock that was issued to those 
promoters; it never received anything whatever either in money or 
property for the two and a quarter million of common stock that 
was turned over to the treasury, that was to be used as a bonus 
‘on the preferred stock. 


Witness went up to Boston to get a lawyer to organize the 
company, and he organized it. He didn’t believe that those things 
were completed when he left New York because he had been de- 
jayed there so much that they were still working at that, but he was 
‘the only attorney that witness saw in connection with the matter 


and witness believed he did it all, 
} 


Didn’t believe that he saw the articles of incorporation drawn 
up by him for plaintiff; 


Witness was loo busy, he had too many other things to do and 
‘he would go into Housman’s office about ten or fifteen times a day 
when they would ring for him—and he would come out and he did 
not read any of those papers; he just signed such as they told him 
was proper to sign. 

i fe saw the by-laws adopted by plaintiff, some months later 
he believed; if it required his signature or any part of it he would 
be sure to see the resolutions that were passed by the board of 
directors of plaintiff authorizing payment to him of $245,000 cash 
and $3,750,000 in common stock, as a consideration for the con- 
veyance of this mining property—he never read them. 

} 

He understood at the time that there would be resolutions or 
that the matter would be put through the minutes of that com- 
pany so as to show that the consideration for the mining property 
was $245,000 in cash and 43,750,000 in common stock instead of 
,merely $245,000 cash; that was the arrangement he objected to 
strenuously, because he thought it was useless, nonsensical and 
aseless. 


The grounds of his objections were because any value—he was 
imterested in the matter more largely from the railway point of 
view so as to connect with the steamers—any value that was in 
the claims over the $245,000 that they actually paid for them, could 
zo just as well to the preferred stock as to this bundle of common 


stock, and there was not any sense in that arrangement that he 
vould sec. 


The explanation given to him for insisting upon putting it 


hrough in that form was that they could handle it better and make 
nore money out of it, particularly on the London market. 


| 
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(Witness was asked: ‘‘Was the question discussed with 


this Boston attorney during that time as to whether there was . 


any way they could get this bonus stock in such a manner that 
there could not be a legal liability against all of them for it’’ 
and answered:) 


As he had said before he was in there so few minutes off and 
on—any discussion—he remembered it was assured around that 
it was all right and legal and it was all right, financially it was a 
good thing to do and legally and anything like that—he didn’t 
know anything about it, and for one he didn’t think so; and he 
didn’t today either. 


IIe had heard the names of the incorporators and of the men 
whose names were inserted in the articles of incorporation the other 
day, he thought that was the first knowledge he had of it—he 
didn’t remember those names; he didn’t know who those gentle 
men were; they were not parties to the transaction, they were not 
at the New York conference. 


So far as he knew they had no interest in the company. This 
gentleman from Boston selected the men whose names would be 
used in the articles of incorporation in going through the forms of 
incorporation, and witness was inclined to think he (the man from 
Boston) made a run either to Boston or Portland, Maine in con- 


nection with that—witness remembered he was absent—witness _ 


was sure he went as far as Boston one day—but he was the one 
that made them. 


He did not know Clarence EK, Eaton holding three shares, 


James J. Hernan holding two shares, George C. Ricker holding — 
two shares, W. F. Crummett holding two shares, J. L. Brophy hold- 


ing two shares, the original incorporators. 


He knew Arthur A. Housman, Henry C. Davis, L. H. French, 
George Henderson, Edward A. Pierce, directors at the time of the 
passage of the resolutions for the purchase of this mining property. 


Mr. Arthur Housman was the same Housman he spoke of as 


the man who was to get his share of this million and a quarter. 


bonus stock. 


Henry C. Davis was a partner of A. A. Housman in the firm of 
A. A. Housman & Company. 


Edward A. Pierce was one of their chief clerks and probably 
manager under Clarence Housman. or something like that—he had 
a responsible position in Housman’s office; was an employee of 
A. A. Housman & Company. 
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Leigh H. Freneh was the gentleman he mentioned that Mr. 
Williams wanted witness to become a director of his company, 
‘early in December, and that led up to this whole business. 


That was the same French as he said was one of the men who 
was to share in the million and a quarter bonus stoek. 


Mr. Henderson used to be one of the managers for R. G. Dun 
& Co. in Texas, in fact was manager for R. G. Dun & Co, for years 
and then he went into New York and went into the finanee busi- 
‘ness in eonnection with B. F. Yoakum; and Henderson and wiiness 
ipecame very good friends, and when this business came up witness 
asked him whether he would he secretary of the plaintiff and look 
after the details, that much, and he agreed to it. 


He was the only one witness had anything to do with, in the 
‘selection of the board. 


' And the other four persons were Housman and Davis, his 


) c : 69 
partner, Pierce their employee, and Freneh, the joint promoter. 


Mr. Henderson had never seen the mining property, did not 
know anything about if. He had never been io Alaska; he was 


‘acting merely at witness’ request. 
; 
He had no finaneial interest in the company, 


t 


Pierce had never been to Alaska. He had never seen this min- 
ing property. 


Housman had never been to Alaska. Davis had never been 
to Alaska. 


l Out of the five trustees the only one in the lot that had ever 
been to Alaska was Freneh. 


t 


And the only one that knew anything about this property was 
Freneh, and he elaimed to know a great deal more than he did. 
He was one of the promoters ihat was sharing in this bonus deal. 


} 


(Witness was asked: ‘‘It has been stated here Mr. Rosene 
. that that million and a quarter of eommon stoek which you 
| spoke of as the bonus going io the promoters, was issued, so 

far as appears on the books—to yon—do you know anything 
about that.’’ and he answered :) 


“No sir.’’ 


| That he never received it, never saw it. Did not know where 
he certifieates were. That if counsel wanied bis opinion as of 
vhere those certificates are, that is where they are. turned over to 
4. A. Housman & Co. but he didn’t know. He had never had them. 
n his possession ; 
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(Witness was asked: ‘‘Was the question discussed with 
this Boston attorney during that time as to whether there was 
any way they could get this bonus stock in such a manner that 
there could not be a legal liability against all of them for it’’ 
and answered:) 


As he had said before he was in there so few minutes off and 
on—any discussion—he remembered it was assured around that 
it was all right and legal and it was all right, financially it was a 
good thing to do and legally and anything like that—he didn’t 
know anything about it, and for one he didn’t think so; and he 
didn’t today either. 


We had heard the names of the incorporators and of the men 
whose names were inserted in the articles of incorporation the other 
day, he thought that was the first knowledge he had of it—he 
didn’t remember those names; he didn’t know who those gentle- 
men were; they were not parties to the transaction, they were not 
at the New York conference. 


So far as he knew they had no interest in the company. This 
gentleman from Boston selected the men whose names would be 
used in the articles of incorporation in going through the forms of 
ineorporation, and witness was inclined to think he (the man from 
Boston) made a run either to Boston or Portland, Maine in con- 
nection with that—witness remembered he was absent—witness 
was sure he went as far as Boston one day—but he was the one 
that made them. 


He did not know Clarence E, Eaton holding three shares, 
James J. Hernan holding two shares, George C. Rieker holding 


two shares, W. F. Crummett holding two shares, J. L. Brophy hold- — 


ing two shares e original ineorpora ; 
met hares, the original I tors 


He knew Arthur A. Housman, Henry C. Davis, L. H. French, | 


George Henderson, Edward A, Pierce, directors at the time of the 
passage of the resolutions for the purchase of this mining property. 


Mr. Arthur TIlousman was the same Housman he spoke of as 
the man who was to get his share of this million and a quarter 
bonus stock. 


Henry C. Davis was a partner of A. A. Housman in the firm of 
A. A. Housman & Company. 


Edward A. Pierce was one of their chief elerks and probably 
manager under Clarence Housman. or something like that—he had 


a responsible position in Housman’s office; was an employee of 


A. A, Housman & Company. 
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Leigh H. Freneh was the gentleman he mentioned that Mr. 
“Williams wanted witness to become a direetor of his eompany, 
early in December, and that led up to this whole business. 


That was the same French as he said was one of the men who 
was to share in the million and a quarter bonus stoek. 


Mr. JTenderson used to be one of the managers for R. G. Dun 
| & Co. in Texas, in fact was manager for R. G. Dun & Co, for years 
and then he went info New York and went into the finanee busi- 
/ness in connection with B. F. Yoakum; and Henderson and wiiness 
| became very good friends. and when this business came up witness 
‘asked him whether he would he secretary of the plaintiff and look 
after the details, that much, and he agreed to it. 


He was the only one wiiness had anything to do with, in the 
iseleetion of the board. 


And the other four persons were Housman and Davis, his 
partner, Pieree their employee, and French, the joint promoter. 


' 


Mr. Henderson had never seen the mining property, did not 
lknow anything about it. He had never been to Alaska; he was 
lacting merely at witness’ request. 


| He had no finaneial interest in the company. 


Pieree had never been to Alaska. He had never seen this min- 


ing property. 


Housman had never heen to Alaska. Davis had never bee 
to Alaska. 


\ 
, Out of the five trustees the only one in the lot that had ever 
been to Alaska was French. 


And the onlv one that knew anything about this property was 
French, and he claimed to know a great deal more than he did. 
re was one of the promoters that was sharing in this bonus deal. 


that that million and a quarter of eommon stock which you 
spoke of as the bonus going to the promoters, was issued, so 
far as appears on the books—to yon—do yon know anything 
about that.’’ and he answered:) 


**No sir.’’ 


| (Witness was asked: ‘‘It has been sta‘ed here Mr. Rosene 
| 


| That he never received it, never saw it. Did not know where 
‘he certificates were. ‘That if eounsel wanted his opinion as of 
where those certificates arc, that is where they are, turned over to 
A. A. Housman & Co. but he didn’t know. He had never had them. 
in his possession ; 
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He had never, in person, transferred them, if they were issued 
in his name; but Mr. Henderson had a power of attorney from wit- 
ness for the purpose of transferring such shares, and what he may 
have done witness didn’t know. 


If they were transferred in witness’ name and transferred in 
witness’ name to somebody Henderson was the only one that was 
authorized to do so, but witness didn’t know anything about that. 
Witness never saw them and had nothing to do with them. 


Personally witness had never voted this stock at any stock- 
holders’ meeting or issued any proxy to anybody else to vote it 
at any stockholders’ meeting. 


Didn’t know whether this stock had been voted by Housman 
& Company at stockholders’ meetings. 


That he left New York after their transactions somewhere — 
about the 22nd or 23d of Mareh just as soon as possible to get’ 
away, even before they were finished—they were still working 
there. 


The organization of the plaintiff company came up after he | 
reached New York. They all took place in New York. 


That he never conferred with the board of trustees of the de- 
fendant with regard to that organization. 


It was impossible to do so, because up to the time Mr. Myers 
eame out of the St. Regis witness did not have any idea of any- 
thing happening. After he came out and they commenced to send 
for McConnell they were going at what vou might call a sixty rate 
speed, and witness did not know what might happen next, so he. 
did not say anything to the directors of defendant, because there 
was nothing tangible to say, because he did not know what the’ 
next move would be from day to day, and it was only in the last 
few days he was there that the thing tcok place. : 


He was present in September, 1906, at the board of trustees’ 
meeting of defendant when a resolution was passed authorizing him 
to make a subscription for $125,000 in plaintiff company. 


(Witness was asked what he did about it and answered:; 


That he presuined it would be difficult to express that; in one 
sense what they authorized him to do he had already done without 
their authority; in the second place the only thing he did in com- 
plianece with it he explained that situation to Mr. Housman and 
Mr. Davis in Mr. Housman’s offiee, and Mr. Henderson after wit 
ness came to New York, probably about two weeks after that meet- 
ing was held in Seattle. 
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He told—well Mr. Davis was fully aware of that situation, 
since he was here in that spring and he had gone to Europe for the 
‘purpose of telling Mr. Housman about it, so Mr. Housman was 
‘aware of it. Those two gentlemen themselves told me so. 


Davis was president of plaintiff at that time. Housman was 
treasurer. Henderson was secretary. 


The directors of plaintiff at that time were these three gentle- 
men and himself and Mr. Pierce; he didn’t think French was a 
idirector at that time, he thought he had been relieved. 


When he told them about this September resolution they sim- 
ply said ‘‘That is all right. We have to cancel several more’’ and 
they did cancel several more, but if did not make any difference— 
“VF, is all right, John’’—that is all they said. 


| At the time he had the talk in New York with Housman, Davis 
and Henderson, in the fall of 1906, 4125,000 had been paid to the 
plaintiff from the funds of the defendant, either by cash or by 
| erediting the plaintiff on its account. but it had not been paid in 
amy consideration of an indebtedness. It had not been paid as a 


lonsideration of an indeb‘edness exactly—more as sn emergency. 


That Henderson, Housman and Davis were at this meeting and 
that they eomposed the board of trustees together with himself 
and Pierce. 


Davis, Housman, Henderson and himself were present. 


(Witness was asked: ‘‘You four together with Pierce 
eonstituted the board’’ and answered :) 


He was not sure but there was a tnan named MelLaren that 
ame into that board after he was away in the spring or while he 
was in Alaska in the summer—but he never met Mr, MeLaren-- 
lever saw him; he was not present at that meeting but witness 
hought there was——. 


That was the same Pierce that was an employee in Housman’s 
{fice and whom he said was a director. 


It was said and avreed and understood between witness and 

hose genilemen, that the $125,000 would be accepted as a final— 

payment from the defendant, that there would be no more de- 
aands made—that it would square the account. 


| Mr. Davis died when witness was in Europe in 1910, he would 
ay very close to Christmas, 1910. 


_ Arthur A. Housman spoken of died two or three years prior 


4 that. He would say it was in August, 1907, it might have been 


| 
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in 1908, was not sure—one of those two years—one or the other. 


Henderson died—it will be three or four yearg next Christmas. { 


Q. (Mr. Gorham) Mr. Rosene, when you went to New York in | 
the winter of 1905 and 1906, was it in December 1905 or in Janu- 
ary or February, 1906, I did not quite understand you? 


) 
! 
CROSS EXAMINATION. | 
| 
| 


A. I left Arrowhead Hot Springs down in California on De- 
cember 18th. 


@. And you arrived in New York when? 


A. Well, we had a snowstorm coming up towards Washington | 
and we stopped one day and we stopped in New Orleans one day, 
and so I would probably say it was very close to Christmas or the | 
day after, but I think it was one day before. 

Q. And had you at that time heard of these mining claims that 
are referred to inthe minutes of the development company as con- 
veyed to the development company for the issuance of the common 
stock ? 


A. I had not. 
Q. You had not heard of them up to Christmas, 1905? 


A. That is in detail so as to have any knowledge. Of the 
Kougarok mining district as a whole, I have heard many things, 
many times. . 


Q. This group of claims as a group seeking a market? 
No, I had not. i 
When did you first hear of this particular group? 
Well, that is a difficult question, 


© > oP 


How soon after your arrived in New York? 


A. I met Major French outside of the office of J. P. Morgan, 
one of the first days I was there and I had a conversation and he, 
said something to me and, but whether he said inining claims or not 
I don’t know. As far as I know I think the first knowledge I really 
had of it was about three weeks after Mr. Williams asked me to 
have French become a director, and I agreed to do so. I went to 
Mr. French’s office in Union Square and he presented me with a 
bundle of documents covering the Kugarok company and half a 
dozen of other companies, that I read them all through, and that: 
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was the first time I had anything—what you might call a knowledge 
B) ot it. 


Q. And what did those documents consist of? 


A. Well, they were plans for the Kougarok company and the 
subsidiary companies and the railway company from Kougarok to 
_ Port Clarence, things of that kind. 


1 Q. What things; what else was included in those documents 
that Major French handed you? 


A. I am rather inclined to think the railway surveys and a 
survey of some alleged ditches and water rights and things like 
that; I am not sure about that. 


Q. Those all refer to a railway claim—I am asking you when 
| you first heard of these mining claims, so far as this group of mines 
{ is concerned. 


A. At the time I mentioned. 
Q. At that time? 
A. Yes. 


What papers were there, if any, handed you by Mr. French 
that had reference to this group of 171 mining claims? 


A. Well, that is too much of a question to ask what papers in 

a bundle about twice as large as that book—just what particular 

' ones was in there. He sat back in his office four hours reading 

, those things through, and which was which I don’t remember now. 
It was ten years ago. 


Q. You remember very well there was some plans for the rail- 
way, cannot you refresh your memory a little and say what other 
papers there were that had any relation to these mining claims? 


A. There was a general plan that the Kongarok Company was 
' going to put in the mining company and in the mining claims and 
_ a ditch company to carry the water, and the Kugarok Company 
was to own the railway from the Kugarok to Port Clarence and that 
was the general purport of those papers, which I said was no good. 


=< 


Q. Was there any engineers’ reports handed you by Major 
' French with respect to the mining claims? 


A. Not at that time. 

Q. When, if at all? 

A. About two weeks afterwards. 
Q 


That would be when: let us fix the time. 


a 
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Somewhere in January, 1906. 
What did those engineers’ reports consist of ? 


Fairy tales. 


oer 2 ae 


And who were the engineers? 


A. Isaae Copeland and Wilkinson and I don’t remember his | 
name— Alling. l 


Q. You believed those fairy tales at that time? 


A. I am sorry to say I believed them later on. I did not. 
believe them then, but after I had read them two or three times and 
listened to them two or three times, I became convinced that they | 
were true. 

| 


Q. There was Copeland and who else? 

A. Wilkinson. 

Q. And who else? 
A. Alling. 
Q. Wilkinson, Copeland and Alling? | 
A. Yes. | 


Q. You made some investigation with reference to their stand-| 
ing as experts and men of character and integrity, didn’t you? . 


A. I knew Mr. Wilkinson, and I telegraphed to some friends 
in San Francisco about Mr. Copeland and they said they knew him 
and had known him thirty years and considered him a good mining 


engineer and believed he was absolutely honest. 


Q. And from the investigation which you made touching the | 
character of those experts, you were satisfied to rely upon their: 
statement at that time, were you not? 


A. No, I was not satisfied. That-mining business was rushed 
on me there just the same as if you were standing on a track and 
seen a train coming on at forty miles an hour. 


Q. I am not now referring to the speed with which the com. | 
pany was organized. | 


A. The whole business. 


Q. I am referring to your inquiry touching the integrity and 
character as experts of those engineers, and whose report upon those 
mines you say you read over three or four times? 


AS FFs- 
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A. Well, I will have to answer that question in detail so as 
not to be misunderstood. 


Q. Answer it in detail. 


A. The first time, before I knew Mr. Wilkinson, I had a con- 
yersation concerning him with Frederick W. Baker of London, and 
Mr. Baker said, ‘‘ Well, John, Wilkinson is a man that we send first. 
If he makes a good report or a favorable report wherever we send 
him, then we always send a higher class, a better man, and if he 
makes a bad report, then we are satisfied to leave it alone.’’ So 
that I would call him an engineer in that class, which you can better 
describe than me. The only knowledge I have of Copeland was 
that in a conversation I found that he was supposed to be known 
with those friends of mine in San Francisco, and so I sent this 
telegram and got the answer. Alling I did not know anything about 
and I never heard of him. 


Q. Did you make some inquiry as to Alling? 


A. Ata later time—probably at that time, I don’t remember. 
Mr. McConnell was there and French was there and they were all 
anxious to get that $245,000 and they were pouring words at you 
like water, and just what was said at that time in reference to that 
I don’t know. I don’t remember those things. 


Q. And when you had read those reports from the mining 
engineers, you agreed to consider the project of organizing a cor- 
poration to take over those mining properties if the engineers were 
ascertained by vou to be reliable, were vou not? 


A. I doubt if that would be a correct construction of it; but 
anyway after I had read those mining engineers’ reports and the 


' statements, the blueprints and the thing that was there, it was a 


es 


question in my mind if I had been correct when IJ declined to have 
anything to do with it. That perhaps there was a reason— 


Q. You say you declined to have anything to do with it? 


A. Yes, I had refused three times to have anything to do with 
It. 

Q. Did you submit those reports to any other parties for their 
consideration before this organization? 


A. Yes. 
Q. To whom did you submit them? 


A. Well, the principal ones where I left them and asked them 


' to look them over and where I believe they did look them over was 
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Haldron & Company. I submitted them to Mr. Frederick Baker 
also. He had them perhaps the longest of any of them. 


Q. And you were satisfied after the investigation as to the 
character and ability of those mining engineers and the reports you 
have received in reference to them—you were satisfied with the 
statements contained in those reports? 


A. No, I was not. I was satisfied we were going too fast, and 
I said so. J was satisfied it was a good thing for the Northwestern © 
Commercial Company to buy that railway, and that was the only | 
thing I was satisfied about. The other things came where you are 
a minority in a crowd of friends and they are anxious to do some- 
thing. 


Q. You have testified concerning these reports before, haven’t 
you, Mr. Rosine, in a suit by L. H. French against the development — 
company ? 


A. Yes, I have. 


Q. Your deposition was taken in New York, was it not? 


A. There was no deposition [ don’t think, You people kept 
me down there for months and months, and you would not be in 
existence now if I had not gone there. 


Q. Do you mean to say there was no deposition in the suit — 
of Leigh H. French, plaintiff against Northwestern Development 
Company, pending in the Supreme Judicial Court, of the County of 
Cumberland, State of Maine? | 


A. I beg your pardon, Mr. Gorham—well, my answers there 
were verbal so that I did not regard it in the light you mean. 


Q. They were written down, were they not? 


A. I think they had all to be taken down to be sent to Port- 
land. 


Q. You know what a deposition is? 
A. Yes. 


Q. When I asked you if your deposition was taken, did you 
mean yes or no? 


A. The transaction in New York was like it is here; I was. 
asked questions. I had forgotten that they were written down to 
be sent away. 


Q. Were you sworn to those answers? 


A. I believe so, yes. 
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Q. And you understood at the time that you were being exam- 
- ined as a witness in that case, didn’t you. 


A. Yes. 


_  Q. Counsel for the respective parties were present. and exam- 
ined you, direct and cross, didn’t they? 


A. Well, they were present one time and the other. 
Q. Both counsel examined you, didn’t they? 
A. I believe so. 


Q. And after you got through with your testimony, it was 
written out and you subscribed to it, didn’t you? 


A. If I was asked to, ves. 
Q. And you then swore to the truthfulness of it, didn’t you? 
A. Yes, I expect so. 


Q. T. A. Davies, the president of the development company, 
was present during all that time, wasn’t he? 


A. He was in Europe. 
Q. He was not present when you gave this deposition ? 


A. Well, when you say he was there all the time, I know he 
made a trip to Europe and I stayed on there fixing up this testi- 
mony. I didn’t know whether he was present. 


Q. What fixing did you do with the testimony—how did you 
fix the testimony? 


A. I don’t understand what you mean. 


Q. I am trying to find out what you mean by the language 
that you just used—you said you fixed up this testimony; what do 
you mean by fixing it? 


A. Well, if I said that I don’t know it. 
Q. That was what you said. 


A. Well, I don’t know that—I don’t know myself what that 
would mean. 


Q. And you say that Mr. Davies was not present? 


A. Mr. Davies was present while I was in New York, both 
before he went to Europe and after he came back. 
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@. Iam trying to find out whether he was present and heard 
your testimony. 


You said all of it. 

All your testimony as given at that deposition. 
I don’t believe he was. 

You don’t know? 

No. 


You would not say that he was not, would you? 


- oe PP 2 > ey 


I don’t believe he was—ihat is good enough for me. 


Q. I show you a paper which I will ask to have marked for 
identifieation as exhibit GG, and I will ask you whether that is 
your signature at the end of page 175 (showing) ? 


A. I think it is, yes. 


Q. Now, after you got those mining engineers reports—or 
was it after you got those reports that you interested Mr. Housman 
or before you got those reports? 


A. I did not interest Mr. Housman. Mr, Housman interested | 
himself in the manner [ have already explained. 


Q. He interested himself? 
A. Yes. 


Q. And then he interested Myers of London and Fisher of 
Dundee? 


A. Yes. 
Q. And Farquhar? 
A. Yes. 


Q. Where was Farquhar? 


A. New York, although he is a gentleman more engaged in 
building railroads in Brazil than anything else, 


Q. Do you remember of testifying at the hearing in the suit | 
of French versus Northwestern Dovelopment Company, in the. 
deposition I have referred to—you remember testifying? 


A. Yes. 


Q. And I will ask you if you stated during that deposition 
that you transferred these properties for $245,000 cash and the full 
issue of the capital stock, three million and three quarters? 
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A. I have already answered that question in my previous 
testimony. 
_ Q. And you further testified at that New York deposition that 


you delivered to the treasurer two and a half million of that com- 
mon stock? 


A. Well, but not in the sense that I did so myself, personally. 
Q. You caused it to be so done—it was in your name? 


A. Well, that has all been explained. I had nothing to do 
with it. The stock was printed after I left New York. I never 
“saw any of it. I could not say that I caused it to be done—but it 
was done a Housman and elastic and those pee ae but I 


For that purpose? 
Yes. 


So that you caused it to be done? 


neil: 


In that sense, yes. 


And you caused him to deposit with A. A. Housman & 
‘Company, besides the two million and a half of common stock for 
‘delivery to the preferred subscribers—you caused a million and a 
quarter of the common stock to be deposited with A. A. Housman 
& Company, didn’t you? 


est 


—— 


A. Probably in the same manner, yes, sir. 


| Q. And you knew that it was there, didn’t you? 
A A. I did not know, but I assume it was. 
~ Q. -You didn’t know? 
1 A. I didn’t know. 
/ Q. You know how that million and a quarter was split up in 
[ ‘certificates? 
4 i A. I did not. 


Q. Do you know what your interest was in it? 


sil A. No, I don’t think I could say definitely. I believe, ap- 
ul Peeximately, forty per cent cf the total. I don’t remember. There 
Was a2 memorandum that Mr. Housman prepared and that I had 


typewritten and signed and that covers it. 
st Q. You signed a memorandum? 
I 
ly A. That is my impression; that was done before I left New 
York. 
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Q. So that you were a party to the depositing of this million 


and a quarter of the common stock that was to be divided up be- 
tween you and French and Housman, is that right? 


A. Well, I don’t know. I presume I was. There was no dis- 


pute over it. It was well understood it was going to be done and 
I think probably that agreement will explain it more than I ean, 
and that was another hurry-up transaction in the last hour. 


Q. But you were well aware before you left New York that 
you had an interest of five hundred theusand shares out of the 


million and a quarter in that common stock which was deposited | 


with A. A. Housman & Company ? 


A. If that was the interest specified in the agreement, I 
was aware of it. 


Q. And you were wel! aware that Mr. Housman had four 
hundred thousand shares? 


A. If that was the interest specified. 


Q. And that French had three hundred and fifty thousand 
shares? 


A. Yes. Well, that would make up the total. 


Q. Now, refresh your recollection, Mr. Rosine and tell us 
whether or not it was not agreed between you and Mr. Housman 
and French, and definitely agreed, that that should be the way 
in which this million and a quarter bonus stock was to be split up 
between vou as promoters? 


: : | 
A. The definite agreement was specified in the agreement that 


I refer to. 
Q. We have not the agreement now. 
A. Well, you did have it. 
Q. No, the development company has not got it. 


A. Ihave seen it in the possession of the development company 
in New York. 


Q. We have not got if. 


A. I know you have it—that is, the development company. 


Q. That is, you saw it in the possession of A. A. Housman & 
Company? 


A. No, I saw it at the time of the trial you refer to. 
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Q. The trial in New York? 

A. Yes. 

Q. The taking of the deposition? 
A. Yes. 


' Q. You mean that it was temporarily in the possession of the 
attorney for the development company at that time? 


fe Yes. 


Q. I am asking you as to whether there was any restriction 
placed upon that deposit with A. A. Housman & Company of that 
one million two hundred and fifty thousand shares of the common 
stock? 


A. What do you mean by restrictions? 


Q. What was it deposited with A. A. Housman & Company 
for; why was it deposited with them—why not split it up and issue 
it to the several parties interested in it? 


A. I don’t think that would come under the head of ‘‘restrie- 
tions’’. There was objection—I objected to it all the time. I did 
not want to have anything to do with it, because I thought it was 
a mistake to do that. I have refused from that time to this to have 
anything to do with it because J did not think it was the right way 
to do it, but beyond that there was no restrictions. I don’t know 
—the stock was not printed when I left New York, and not probably 
for some days afterwards. J remember having letters from Housman 
in which he told me that the offiee was working night and day and 
fixing up the stock certificates; but that was after I eame out here. 
I don’t remember whether there was anything that would come 
under the head of restrictions excepting that as far as I was con- 
cerned, I did not want it. 


Q. The transfer books which have been introduced in evidence 
show the original issue of the common stock, and show it in one 
eertificate, or show if in eight or nine certificates for the directors 
and signers of the articles of incorporation, and the balance of the 
common stock, some three million seven hundred and forty-nine 
thousand and some odd dollars, was issued in one certifieate to John 
Rosene; that certificate was surrendered and two eertificates—one 
certificate was in the sum of two hundred and fifty thousand dollars 
in A. A. Housman & Company’s name for the benefit of the sub- 
scribers to the preferred stoeck—no I am mistaken in regard to that 
—the original certificate was seven hundred and forty-nine thou- 
sand, nine hundred and eighty-nine shares in Rosine’s name, that, 
together with the eleven shares to the inecorporators made the seven 
hundred and fifty thousand shares of common stoek, which at five 
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dollars 2 share would make three million and three quarters. Now, 
that certificate issued to John Rosine for seven hundred and forty- 
nine thousand odd shares was an origina} issue and it was split up’ 
so that A. A. Housman & Company, for the benefit of the subscribers 
to the preferred shares, got five hundred thousand, which would be 
two million and a half dollars, and John Rosine got the balance in 
three or four certificates—three certificates, I think, aggregating— 


MR. GRAVES: Your testimony is quite extensive, Mr. Gorham. 


Q. (Mr. Gorham)—then the certificate for seven hundred 
forty-nine thousand odd shares was split up so that John Rosine 
got three certificates of one hundred thousand, eighty thousand and 
seventy-five thousand, and Honsman & Company got four hundred 
and ninety-nine thousand, nine hundred and eighty-nine? 


THE WITNESS: Are there any dates to those transfers? 


MR. GORHAM: April 2nd. 


THE WITNESS: Well, I was in San Francisco at that time | 
and I could have no more to do with it than you. 


Q. Why did they have to work night and day to issue a dozen 
certificates—that is what I am getting at? 


A. If Mr. Hartman was here and could produce the letter from 
A. A. Housman & Company with that statement in it, and that 
probably gives the reasons, but I don’t remember. 


Q. But that was not referring to this dozen certificates? 


A. Those details I don’t know the first thing about. I never 
paid any attention to them and I never had any knowledge of them. 


Q. You never had any knowledge of the certificates for a mil-_ 
lion and a quarter in your name that was deposited with Housman 
& Company in trust for the promoters, consisting of Rosine, Hous- 
man and French—you now say you did not have any knowledge ~ 
of that? 

A. No; that probably is putting it too strong, because when I 
eame back the next fall and the following year I may have been told 
of such a thing. 

Q. Didn’t you have any knowledge of it before you left San | 
Francisco? 


A. How should I know what they did before it was printed? 
Q. Didn’t you have knowledge that that was to be the method? 
A. I had that understanding—not the knowledge. 
Q 


That understanding—that agreement ? 
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‘A. Well, I had that understanding—agreement if you like, 
but I could not know anvihing about something that had not taken 


Q. Didn’t you write a letter to Housman & Company when 
you deposited that stock, requesting them to hold that stock, all of 
it, for you—that bonus stock? 


A. If there is such a letter, it will speak for itself, I don’t 
remember. 


a Q. You don’t remember? 
No. 
Did you so testify at this hearing in New York? 


A 
Q 
A. I might have—if there is such a letter. 
Q. And if you did, is it true? 

A 


. If there was such a letter and it was before me in New 
York, it would have been true, yes. I don’t say that I didn’t write 
such a Jetter. I don’t remember it. 


Q. But you are very emphatic, you say you do not know any- 
thing about the bonus stock coming to you. 


A. JI never said that. I said I did not want it to come to me. 
Bul you accepted it just the same. 


| 

Q 

A. I did not—I never accepted it—I never saw it. 
Q. You authorized its acceptance? 


| A. Well, if it complied with the wishes of friends [ may have 
" done that in a Pickwickian sense, but not in an actual sense. 


Q. And this letter which you addressed to Housman & Com- 
“pany, directing them to hold the million and a quarter of stock that 

‘was to be split up between the promoters, was that in a Pickwickian 
I! sense when you requested them to hold it for a vear? 


L A. If there is sueh a letier, Mr. Housman prepared it and had 
me write it—I only complied with their wishes in the matter—like 
the other papers. 


‘ Q. Is that all? 
8 


: | me Yes. 

Q. There was some dispute between you and Freneh, was 
‘Shere not? 
A. No. 
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In that year? 
No, 


No dispute at all? 
No. 
No dispute in reference to this stock? 


What year? 


Pe ee 


Q. 1906, in reference to this bonus stock, this promoters’. 
bonus stock? 


| 
A. I don’t believe there was, Mr. Gorham. I don’t think go’ 
but I would not be sure—I don’t see how there could be any such! 


dispute. 


Q. I will ask yon if you testified at ihat hearing in New York | 
to this effect, that the method of procedure concerning the issuance 
of stock to me for the mining property was suggested by the attor-, 
neys and agreeable to all concerned? 


A. I beg your pardon, I didn’t get that. 


Q. Did you testify at that hearing in New York that I have 
referred to, to this effect: That the method of procedure concern- ; 
ing the issuance of the stock to vou for the mining properties, that. 
is three and three-quarter million, was suggested by the attorneys 
and agreeable to all concerned ? 


A. Well, I don’t see any difference in that from what [I said, : 
because since I acquiesced in it, it was agreeable to me, I presume, | 
and it certainly was agreeable to the rest. 


Q. Well, answer my question. 


A. I don’t remember the tcstimony. You had me there for 
a specific purpose, you remember, and it is not very fair to bring 
such a thing in this case here. I was there to defend your com- 
pany’s very existence against a very bad attack. You framed the; 
answers and I answered them as true as possible; and to bring that 
up here is small business. 


Q. You did what—let me hear that answer. 


(Whereupon the stenographer repeats the answer of the 
witness. ) 


Q. You refer to me personally, that I framed those answers? 


A. No, sir; I refer to the Northwestern Development Com- 
pany. 
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I was not present? 

No, sir. 

I was not attorney for the company at that time, was |? 
’ That I don’t know. 

But you say that you submitted to allowing the attorney 
ae fie development company to frame your answers at the taking 
of this deposition and that they were as truthful as you could make 
them under the circumstances; is that what I understand you to 
say at this hearing now? 
aA. Well, I don’t know that I said that, but what I mean to 
convey is this, that here you are dealing with a large scope of mat- 
ter, and they had testimony there, or rather the complaint of Mr. 
French, that was pretty large and used all formal language. The 
only one that was able to defend your company so that French 
would not take possession of all you had, was me, because I was 
the only one that had knowledge of it. Now there was half a dozen 
ways that you could have answered any one of the questions and 
still stick to the truth, and the purpose there was to defeat French, 
because he was wrong. 

Q. He was wrong? 

A. There was no question about it. There was the purpose— 
‘to tell the truth, but to tell the truth in such a manner as to pro- 
‘duce the desired effect, and now you are bringing it up here where 
you are dealing with an opposite question altogether, and trying 
‘to pin me down. I never answered anything in my life that was 
not true and I will not for money or anything else. 

Q. I have not intimated that yet; I am trying to reconcile 
»what you say now with what you said then, and we will let the 
jury determine whether it is reconcilable or not. 

A. All right. I had my say. 


Q. Then you do not mean to say now that your answers at 
that time contain any element of untruth, do you? 

A. Not so far as I know, no. 

Q. Didn’t you state at that hearing as follows, in answer to 
the question : 

““Q. 281. As a matter of fact, Mr. Rosine, under this 
agreement did you not get five hundred thousand dollars worth 
of stock, Mr. Housman four hundred thousand dollars worth 
of stock and Major French only three hundred and fifty thou- 
sand dollars worth of stock for the good will of the proposi- 
tion of Major French aside from the fact that Mr. Housman 
was to act as fiscal agent for one year free and was to loan the 
company fifty thousand dollars?’’ 

Didn’t you testify at that hearing in answer to that question, 
as follows: 


QProOore 


4 


I 
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‘‘A. No, those statements are wholly incorrect. The stoc 

I received was in payment of the mining properties and no 

for any good will and Mr. Housman did not loan any money 

to the company.’’ 

A. I don’t remember; the testimony will speak for itself. 

@. And was it true, if you so testified ? “ 

A. Mr. Housman did not loan any money to the company; 
loaned fifty thousand dollars to me for the purpose of ein 
the company. 

Q. Was it true if you so testified, that the stock which yaa 
received was in payment of the mining properties? | 

A. You are trying to put one construction to suit this purpo 
here and they were trying to put another construction to suit their 
purpose there. 
Well, was it true? ; 
I don’t remember anything about the testimony. 
Well, was it true? 

Which? 
That statement, that the stock you received was in pay- 
ment of the mining properties ? 

A. After the transaction first took place where the lawyers 
made up all those papers that I have never seen, where Mr. Me- 
Connell transferred those things, these claims to me and then after- 
wards I immediately transferred them to the company and after I 
had gone away, a week or so afterwards, they issued this stock and 
that was transferred and handled in my name in my absence, if that 
is the correct transaction, that would be true. 

Q. You knew you were receiving this stock in payment of the 
mining properties? 

A. I knew there was such a transaction going on. I don’t 
know whether I received it—I never did receive it—I never had 
anything to do with it—I never saw it. 

Q. Didn’t you testify at that hearing that you believed that 
the preferred stock was worth par? . 

A. I don’t remember any such testimony, but that might have 
been and it might not, I don’t know. 


OP OPO 


Q. Was it true, if you so testified? 

A. Which? 

@. That you did believe that the stock at that time was worth 
par? 

A. At what time? 

Q. The preferred stock? 

A. At what time? 


MR. BOGLE: 1 object to that statement; he said he did not 
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know whether he made it and the question if he made it is it true 
and if he believed such and such a thing. 

MR. GRAVES: Why don’t you let the witness see it? 

MR. GORHAM: Yon can let him see it when you come to your 
‘examination, Mr. Graves. 

(Question repeated to the witness.) 

THE COURT: Let him proceed. Note an exception. 
Q. (Mr. Gorham.) At the time of the organization of this 
“company, and after the conveyance of these mining properties to 
1) ithe company for the common stock. 

A. Well, if I believed the stock would be worth par? If it 
Ha been paid in cash and used for the purpose intended, that is 
i buying the railway and buying these mines, as far as the preferred 
stock is concerned, yes, I undoubtedly believed it or otherwise it 

would have been a stupid transaction to engage in. 
Q. You were one of the chief promoters of this entire scheme? 


. A. I was not. I was the very tail end of it and I am sorry 
. to say I found that was too much. 
tt Q. Did you consider you were a mere figurehead? 


A. Worse than that. 
I Q. And didn’t you— 
u A. (Interrupting) I was buncoed, if you want to know. 


Ihe Q. And didn’t you testify at that hearing in New York that 
+ ve referred to, that you would not consider that you had acted 
Rj as a figurehead. 

! 


A. Well, I have answered the question—they were framing 
f questions—I don’t remember. 


You don’t remember ? 


© 


I don’t remember. 

If you did so testify at that hearing, was it true then? 
I don’t think so. That would have been a mistake. 

It would have been a mistake? 


A mistake. 

Didn’t you testify that you believed that the project, this 
project involved in this organization of this development company, 
would become a great success? 


eee 


iF 


| A. I believed that from the time we were organized and up to 
, August, 1906, when I began to find out that we had been swindled. 


Q. You believed it up to that time, that it had beeome a good 
financial success ? 
., A. I don’t know anything about ‘‘great,’’ but a success. 


i. Q. Didn’t you testify at that hearing that you believed that 
, |1t would become a great success? 
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A. I don’t remember. 
Q. And if you so testified, was it true then? 


A. I have already answered. I don’t see the application of 
the ‘‘great.’’ 


Was it true or not? 
I believe it was true that I believed it to be a success, yes. 
Did you testify you believed it would be a great success? 
I don’t remember. 
If you did so testify, was it true at the time? 

I don’t remember that even. 

That is not a question of memory, that is a question of fact. 


Well, when you want to draw the distinction between 
Upren? and— 

Q. Didn’t you testify at that hearing that, according to those 
mining engineers’ reports in which you had confidence, there was 
not less than fifty million dollars in gold locked up there in the 
frozen ground in those mining claims which you conveyed? 


>OPOPOPO 


A. Well, that was the purport of the report, showing such a, 
state of affairs to exist, but it did not exist. 


Q. It did not exist, it was determined afterwards? 

A. Yes. 

Q. But you believed it at that time didn’t you? 

A. Well, I was better than half persuaded to believe it. I was: 
doubtful, but still there was evidence of competent engineers, reli- 
able engineers making the statement. They had blue prints et 
things to show for it. I believed it, yes, I thought so. 

Q. How is that? 

A. I believed it at the itme, yes. 


@. And it was upon the faith and eredit of that statement’ 


in those engineers’ reports that there was fifty million dollars of; 


gold locked up in those mining claims that this whole organization 
was launched? 
A. I don’t think so, because there was an engineer named; 
Holden called into Mr. Housman’s office and he turned cold water, 
on it and he said it was not a good report and we should not have, 
anything to do with it, but those fellows concluded to go ahead. 
Q. You did not act on his report, did you. ; 
A. No, it seems not. 


(Whereupon a recess is taken until 1:30 p. m.) 


November 30, 1915, afternoon session 1:30 o’clock P. M. 
continuation of proceedings pursuant to recess, all parties pres- 
ent as at former hearing, names of jurors called, all present. 


{ 


4 


y 
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JOHN ROSINE, same witness, resumes the stand for 
FURTHER CROSS EXAMINATION, 


Q. (Mr. Gorham) Mr. Rosine, was there a prospectus issued on 
behalf of the development company prior to the organization? 


A. No, I think it was done after the organization, shortly af- 
terwards, because they balled it up pretty handsomely after I left 
‘New York. 


And whose name was signed to it when it was issued ? 


Q. How? 
A. They balled it up pretty handsomely after I left New York. 
Q. It was issued after you left? 
A. Oh, yes. 
Q. You never saw the prospectus? 
A. Afterwards, yes. 
Q. You saw it afterwards? 
A. Yes. 
| Q. You never issued it? 
' A. Oh, no, no. 
o. 
ay 


I wrote a little memorandum and signed my name to it be- 
fore I left, just three or four paragrapths, and then the clever 
Major Hpench stuck it on behind there so that to me it looked like 
| I wrote the whole thing. 
Q. Then you signed something before you left New York? 
A. I signed a memorandum record. 
Q. What was the contents of that memorandum ? 


A. I believe it all related to the Kugarok in a general way, J 
don’t remember though. 


Q. Was it not a prospectus setting forth the plan of organiza- 
| tion of this development company? 


_ with writing that. They made a fudge there, like they did with sev- 
eral other things—by putting my name in such a form as if to indi- 
' eate that I had done it when [ had nothing to do with it except writ- 
ing certain parts. If you have the prospectus I will show you what 
I wrote. 
Q. At this hearing in March in New York, the hearing of Leigh 
H. French against the development company, were you shown a copy 
of that prospectus, or the original at the time you were on the wit- 
ness stand? 
A. I don’t remeber, I could not say. 


1 A. I believe that was in the prospectus, but I had nothing to do 
7| 
\ 
i 


P| Q. I will ask you if at that time this question was propounded 


to you and this answer given by you: 
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‘‘Q 16. I now show you a prospectus entitled ‘Northwest 
ern Development Company’ and ask you to have same marke 
for identification. Show whether or not you signed this pros 
pectus, dated New York, March 8th, 1906, as authority for hav. 
ing same printed. A. I signed the last page.’’ 

Is that right? 

A. You will pardon me, Mr. Gorham, I am very sick or you 
would not have any fun of that kind, but what I said now was of the 
same kind. I signed the part that I wrote myself before it was print- 
ed. After I had left New York they took advantage of my absence 
so as to make it appear that I was the author of that whole pros- 
pectus. That was not true. ; 
Was this your statement? 

I don’t remember that. If you will notice it— 

This is question 16 and your answer fo it. 

If I would look at that I could not remember it. 

You would not know any more about it? ; 
No. 
Was that true at the time you so testified, if you so testi- 


O>OPOore 


fied? 
Which was true? 
The answer which you made to that question. 
I don’t remember the answer. 
‘*T signed the last page.’’ 
. Yes, sir, but that could be misconstrued so that it would not 
be the truth. 
Q. Was this question at that time and place propounded to 
you and did you give this answer: 

‘‘Q 17. State whether a proof of this prospectus was ever 
submitted to you and if so whether or not you initialed each 
page thereof as O. K. before same was printed? A. I don’t 
remember; probably it was.’’ 

Did you so testify at that time and place? 

A. I don’t know. 

Q. And if you did so testify, was it true? 

A. Well, that is neither negtaive nor affirmative and I don’t 
see where it changes it any. 
Answer my question. . 


> OPO> 


I don’t see where there is any answer to that. 

No answer? 

No. 

You haven’t any answer? 

No, not to that. It seems to me I can’t answer it. 


r>OPOoPO 
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Q. You understood it sufficiently well to answer the question? 
A. I will tell you, I had ptomaine poisoning last night. I was 
very sick and I asked Judge Bogle not to come down today. I could 
do easily with you last week but I am suffering too much. You were 
trying to collect a million dollars there or to prevent paying a mil- 
lion dollars at that time, and now you are trying to collect one 
‘hundred and twenty-five thousand dollars—two opposite facts. 
Q. You admitted the French claim was not a legitimate claim? 
A. You could not defeat it, though, without me—he would have 
‘l made it legitimate. 
i; Q. Did’nt you testify at that time and place, in response to 
‘question number 40, which is as follows: 
| ‘“‘Q 40. LI now refer you to pages 20, 27, 28, 29, 30 and 31 


of the report already marked for identification and to page 5 of 
the prospectus already marked for identification and to the 
matter contained under the following sub-heading: ‘Mr. Mark 
M. Alling, mining engnieer, of Stockton, California reports as 
follows.’ I ask vou to examine the matters in the prospectus 
under the heading referred to and if you find that it is an ab- 
if solute extract from the reports already marked for identifica- 
tion, and if you find that the report of Isaac Copeland on page 
4 of said prospectus is an absolute extract from the said report 
and if you find that pages 6 and 7 of said prospectus entitled 
‘Mr. E. M. Wilkinson, civil engineer of San Francisco reports 
as follows:’ is an exact extract from the reports already re- 
ferred to and continued particularly on pages 34, 35, 36, 37, 38, 
39, 40, 41, 42, 48 and 44. Will you please explain your answer 
to question 365 given in your deposition taken January 26th, 
i 1910 which question is as follows: 
‘Were you the person who originally formulated and pre- 
4 sented to Major French the project of the Northwestern De- 
dl velopment Company? A. I was the person who originally pre- 
1 sented it to him’.’’ 
. That is the end of the question and this is the answer: 
‘‘A. The prospectus states for itself that it is an extract 
from the reports of those mining engineers and in the answer to 
. the question you refer to, I did not mean to convey the impres- 
sion that it was I who had formulated the mining part or the 
mining operations of the Northwestern Development Company. 
What I meant was that it was I who came to Major French with 
the proposal of the organization of the Northwestern Develop- 
ment Company and that he did not know anything about the 
organization of that company, excepting from me, when I spoke 
| to him about arrangements made with Mr. Houseman.’’ 


Did you so testify in answer to that question. Answer yes or 
no, please and then explain afterwards. 


| 
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A. I presume I did, because if it is explained, the real facts,’ 
namely of the change from French’s Kugarok Company to House-; 
man’s Northwestern Development Company, French did not know: 
anything about that develpoment company until after the arrival: 
of Mr. Myers from London, and those discussions and the gentleman. 
from Boston had come down and was told, but of course the scheme, 
as far as the mining claims and figuring on the railway, only he want- 
ed the Kugarok—he had been at that for more than a year before I 
knew anything about it. 

Q. Were you not asked this question at that time and place: 

‘* 158. Had you ever heard of these particular proposi- ' 
tions made in the prospectus of your company before you met) 

Major French?”’ | 

And did you not answer it as follows: 

‘‘A. As far as the mining properties were concerned, I had 
heard of them in a general way as it was common report that the | 


Major was trying to promote them.’’ 
As that answer reads, did you so testify? 
A. I told youl met him in front of J. P. Morgan’s and he gave ' 


me some idea of that as soon as I arrived in New York, but that was , 
not detailed knowledge of any of the matters. 


Q. Didn’t you testify at that time and place on that occasion, 
in response to the following question and give the following answer. 
I shall read them: 


‘‘Q. 196. Is it not a fact that at the time that you paid this | 
twenty or twenty-five thousand dollars that Major French stated. 
to you that now that you had made a payment to him for the 
promotion work of this company, that you were to consider that ; 
all of these mining claims, surveys, reports, location notices, 
water rights and all of the other things which comprised his 
whole proposition were now subject to the order of the Board of ' 
Directors as soon as the company was incorporated, and that 
he desired that the corporation be completed as soon as possiblé, 
or in substance that? A. No, that is not correct. Major French 
did not make such a statement. The proposition on which I 
agreed to go into the project was that the Port Clarence part , 
of the project would be eliminated and that I would have nothing 
to do with any of the properties except those that had been re- 
ported on by Copeland, Alling and Ashford.”’ 

Was that question put to you and did you make that answer? 


A. I don’t remember. 

Q. Was it true, if you made it? 

A. Approximately, yes. 

Q. Were you asked this question and did you make this answer: 
‘‘Q, 214. At these various meetings, held before and after 
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the incorporation of the company, was it not generally under- 
stood and agreed between the parties at the meetings and was it 
not fixed as to whom should be the officers? A. The selection 
of officers of the company was entirely left to me and was made 
by me personally with the exception of one officer, that is the 
first vice-president ; I think it was one Kenneth K. McLaren. His 
| election was selected by Mr. Myers and Mr. Farquhar. But gen- 
erally speaking the list of officers was left to me.’’ 

Did you make that response to that question at that time and 


place? 


Mr. Feiner made those questions for me. 

Did you answer that question as I have read it? 

Surely, to protect and cover Mr. Houseman. 

Was it true at the time you made that answer? 

In an indireet form, yes, sir. 

What part of it was untrue? 

If Mr. Houseman would not have agreed to be a director, 
r Fould not select him any more than if I would not agree to he could 
‘not select me. That thing was done, as I explained to you, in a hurry. 
Q. ‘‘The selection of officers of the company was entirely left 
to me,’’ is that true? 

A. In an indirect sense, yes—not in the way you are trying to 
make it appear. 

. Q. Did you intend to deceive the Court in this proceeding by an 
answer which had an equivocal meaning? 

A. No, we intended to shoot at the mark, and instead of your 
- shooting at the mark, you shoot—instead of your shooting at the 
mark you shoot from it—we tried to shoot the mark. Mr. Feiner 
prepared the bullets and I did the shooting. We stuck within the 
| truth all right. 

’ Q. I show you a paper which I will ask to have marked as 

| exhibit HH for identification and I will ask you to read that (show- 
ing). 

A. Yes, I ean read that for you (reading). 
‘*Mch. 2nd. 6. 


if 


} 


POP>OPOD 


Major L. H. French, 

31 Union Square, N. Y. City. 
Dear Sir: 

This is to confirm verbal arrangements as follows: 

1. That out of the $245,000 cash due to me from the North- 
western Development Company I shall pay you the sum of $31,- 
000, to reimburse you for moneys expended by you on that Com- 
pany’s mining properties. 

2. That out of the allottment of $1,250,000 par value of 
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the Northwestern Development Co’s stock I shall transfer to you. 
$350,000 par value for past and future services; the condition of , 
this part of the agreement being that the entire block of $1,250- 
000 par value for this common stock so allotted to me shall be on. 
deposit with A. A. Housman & Co. for a period of one year tram | 
this date. Yours very truly, 
Accepted : (Sed) J. hie 
Q. Is that the letter—was that letter addressed to Major L. H. 
French, signed by you of that date and delivered to him? 
A. I don’t know. 
Q. You don’t know? 
A. You can serve that as an alleged copy. 
Q. That is simply a copy. 
A. Somebody made that, I did not make it. 
Q. Do you recognize the contents of the letter, that is what 
want to know? 
A. I don’t recognize anything about this $31,000. I could not! 
answer that question. The rest of it about the $350,000 of that com- 
mon stock, you have already got introduced here as being the fact 
and I don’t know, but I think it is probably correct—does that make! 
up the $1,250,000? 
Q. You think that is a true copy of the letter? 
A. J don’t know anything about it—I don’t think anything 
about it. 


| 
Q. I will ask you, Mr. Rosine, if at the hearing of the taking of: 
your deposition in the suit of French vs. the Northwestern Develop- 
ment Company, which I have heretofore referred to, at New York on 
the 26th day of January, you were asked this diaaione 
‘*Q. I show you a copy of a letter which has been marked 
‘Defendant’s Exhibit Number 1’ Adeline Sessions Notary Publie, 
January 26, 1910, and I will ask you whether that is a copy of 
a letter which you wrote to Major French reciting in part your 
arrangements with him to which you have already testified?”’ 
To which you responded : 
Ac aelt ies 


Was there such a copy of the letter submitted to you and did you 
make such answer? 


A. I don’t remember anything about it. 


Q. I will ask you if this question was put to you and the re- 
sponse made by you at that time and place, January 26, 1910, as 
follows: 


‘‘Q. Will you read that letter. A. (Reading) ‘March 
2nd, 6. Major L. H. French, 31 Union Square, N. Y. City. Dear 
Sir. This is to confirm verbal arrangements as follows: 1. 
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That out of the $245,000 cash due to me from the Northwestern 
Development Company I will pay you the sum of $31,000 to re- 
| imburse you for moneys expended by you on that company’s 

mining property. 2. That out of the allotment of $1,250,000 
par value of the Northwestern Development Company’s stock, I 
shall transfer to you $350,000 par value for past and future serv- 
, ices. The condition of this part of the agreement being that the 

entire block of $1,250,000 par value of this common stock so al- 
lotted to me shall be on deposit with Houseman & Company for 
the period of one year from this date. Accepted. Yours truly, 

J.R.’”’ 

Did you make such response to that question? 

a. I don’t remember. 

Q. If you did, was it true? 

A. Since I don’t remember whether I made it, I can’t answer 
that question. Most of the things are in there just as in accordance 
with the recollection as I remember the transaction, only I don’t 
‘remember anything about the thirty-one thousand dollars, but I do 
sremember that French had some of those notes that McConnell got. 
_and had some drafts that he collected through Housman & Com- 
;pany. Your books will show. 

Q. Is there anything in here that is not true? 

A. I don’t know anything about the thirty-one thousand dol- 
, lars. I don’t know whether it is true or not. 

Q. Were you asked this question at the taking of your depo- 

sition in the French suit above referred to on Mareh 8, 1910: 


] ‘*Q. 232. Did you consider this a personal agreement be- 
| tween you three, in which the company had no part?’’ 

And did you make this response thereto: 

‘‘A. I did consider it a personal agreement between us 
three in which the company had no part, except that it was 
| known that I was to receive the stock from the company in pay- 
ment of these mining properties and it was well known by all 
| of us three what each one’s proportion of that stock was to be.’’ 


Was that question put to you and did you make that answer 
‘in response thereto? 
A. I don’t remember again. 

Q. If it was, was it true? 

A. Yes, on the basis that you remember that this payment on 
‘miming property stock was a fictitious transaction by legal lights, 
‘which I was only a medium to confirm. In its real sense, the only 
thing we paid for the mining property was 4245,000—no more and 
no less—and the shares that were issued in this manner, that is the 
suggestion of the lawyers. was not issued in pavment of the mining 
properties, because I thought it was issued all together for the whole 


t 


} 
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purpose. It shows for itself in the way the stock was handled, and 
so 1 don’t see where it is necessary for me to explain it. It is quite 
evident what took place. 


Q. And were you asked at that time and place, March 8, 1910, 
as the witness, the following question, and did you make the fol. 
lowing answer thereto: 

“*Q, 283. Will you explain why it was that you who were 
acting merely as a figure head in the transaction and by this 

I do not wish to question the value of your connection with the 

company as far as its future prospects were concerned, but 

how you got more stock than either Mr. Housman, who was to 
loan the company fifty thousand dollars and act as fiscal agent 
for one year and one hundred and fifty thousand dollars more 
of stock than Major French who was the Father of the enter- 
prise? A. Im the first place, seeing that I secured the first 
$300,000 of the Company’s capita], I would not consider that 

I aeted as a figure head, and in ihe second place, in order to 

earry out all the plans of the project, it became necessary to 

incorporate the Seward Peninsula Railroad Co. and I had te 
ask my associates in Seattle, namely. Mr. Trenholme and Mr. 

Williams and Mr. Perkins to become officers of that Company, 

and furthermore, Mr. 'Trenholme becanie the assistant treasurer 

of the Northwestern Development Co. and the actual disbursing 
officer for that Company at Seattle. Mr. Williams became the 

President and Col. Perkins the Secretary of the Seward Penin- 

sula Railroad Co. and all three of these gentlemen rendered val- 

uable services and did very munch work for the Northwestern 

Development Co. for a period of about two years, for which 

they reeeived no compensation whatsoever, but I expected te 

compensate them for these services by giving them a portion of 
wy shares and I did not expect to retain over $250,000 par 

value of these shares myself, and therefore, I would actually | 
receive the smallest part of this common sinks as between Major 

French, Mr. Housman and myself.’’ 

Was that question propoun:led to you and did you make that 
answer at thai time and place? 

A. Well, since I ean’t remember the short ones, why that 
would be too long, but the general trend of the story in there ix 
approxinately correct, and I have no deubt Mr. Feiner preparec 
such a question and answer, something like that, or nearly like that 


Q. Referring to the common stock, were you asked this ques” 
tion: 


‘*Q). 288. Was not the stock worth par at that time?”’ | 
And didn’t you make this answer; 


‘A. It was believed to be worth it, but it was not.’’ 
A. Well, now. that is one of those questions, Mr. Gorham | 
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which can be misconstrued. T don’t know whether I made such an 
answer or not; but vou can put it that wav—the stock was not 
printed ; nothing was sellmg. We had a program before us waiting, 
}and my opinion of that program was that it didn’t amount to very 
much, but when you say, ‘‘How much did I believe that each one 
}of those five hundred thousand shares was worth,’ I don’t think 
| Lever gave that a thought. 


Q. You remember about that stock being pooled for one year, 


ce T read these ques’ions and answers? 


A. Tremember what you read, but I don’t remember anything 
about it, but Lt have an iJea that 1s correct, because I made objec- 
tion first to the transaction, and afterwards I received it. 
| Q. You remember this letter was written hy vou to French 
Parch 2nd, 1906? 

A. I don’t remember anything of the kind. 


Q. Well, whei was the letter written? 


A. I don’t know that it was ever wriiten—I have no such 


» recollection. 

Q. But vou have testified ihis morning that there was such a 
7 letter, and-asked me to produce it. 
a A. Will you show inc that testtmony of mine. 
2 Q. It is in here. 
i A. I don’t remember that. I don’t think it is correct. We 
wt | are of a different opinion there, but you showed me a copy of a let- 
@ } ter that I did no: know anything about, but the facts in the letter 
le} are approximately correet, excepting the thirty-one thousand dol- 
i) }) lars, and that might also be correct—IJ don’t know. You have my 
F | papers to show whether it is correct or not—if vou give them to 
# me I can answer your question. 
i ©. How have { zot vour papers? 
ip A. Your company has iny eheecks, the notes which you bor- 
rowed six years avo; 1f von give them to me I can answer. 


Q. They went in as exhibits in this deposition? 
F A. Probably vou got them for that purpose anyway. 
ne Q. Now, did von pay any part of this $245,000 to MeConnel! 


for this inning property, and, if so how much? 


A. What took place in New York with that $125,000, [ don’t 
remember now, Mr. Gorham, exactly, It is pretty hard to go back 
io that. French was the one, in a general sense, that received it, 
‘but then MeConnell and he watched one another. IT know that 
‘after T came here from San Franeisco Mr. MeConnell caine here 
and presented’ me wiih one or two of those notes before they were 
due. and [ gave him my individual checks in payment thereof, and 
I loaned you the checks. 
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Q. Tell me what was the first payment made to French on this 
transaction by you? 


A. Twenty thousand dollars, T think. 
Q. When was that made? 
A. Well, that was when I swallowed the first bait—I should 


think it was somewhere about the first of February, but I am not 
sure about that. 


@. And when did vou make the next payment? 

A. To whom? 

Q. To French or McConnell, or when did you make the next 
payment for this property to whoever owned it? 


A. Some money was paid in New York, that was before J 
left there; that would be. approximately somewhere between the 
10th and the 25th of March, alihough it might be a day off, too. 

Q@. How mueh? 

A. I think J told you [I didn’t remember. The ehecks will 
show. You have them. You borrowed them and if you return my 
property I can answer your questions. 


@. You mean me, personally? 
A. I mean your company. 


Q. You don’t mean that I am the person—-J want the jury to 
understand that—did yon pay MeConnell your individual check on 
Mareh 15th for $93,000 on aeeount of that transaction? 


A. If there is such a eheck in existence, undoubtedly I did. 
Q. Don’t yon remember? 
A. I don’t remember even the date or the amount. 


Q. That would not impress ilself on your mind, an aecount of | 


that size? 

A. That was not very much of an amount. I had dealings 
with larger figures every day, I ain sorry to say, and that was not: 
anything extraordinary. 

Q. Did you next pay, on that same day. did you give MeCon- 
nell notes for one hundred thousand dollars, Mareh 15, 1906, on 
this transaction which you had in reference to these mining elaims 
which were conveyed to the development eompany? 

A. I don’t understand that question—I don’t believe I under-, 
stand that question. 


Q. Did you give McConnell, on March 15, 1906, in addition 
io the ninety-three thousand dollars cash, or by check, did you give, 


him your note for one hundred thousand dollars? 


A. My reeollection was, as T already stated here in the testi- | 


mony today, that I gave him and French both notes. my own notes, 
for one hundred thousand dollars. 


Q. Mareh 15, 1906? 


4 
( 
) 


4 


i vs. NORTHWESTERN COMMERCIAL COMPANY 163 


Well, I could not state the date. 
You could not state? 
No, some time in March, I know that. 


OPO 


. Was it prior to the organization of this company, or sub- 
sequent? 

A. Well, if yon have one date, March 15, and the records 

there, you can answer ihat better than I ean. 

Q. Iam asking von. 

A. I don’t know, I don't remember. 

Q. You don’t kuow? 

fee! would not even try to. 

Q. How were those notes paid, one or more notes for the one 
‘hundred thousand dollars? 

A. There again yon have the evidence. I remember distinctly 

that Mr. MeConnell came to me, I think maybe hefore they were 

;dne. J am not sure. but anyway shortly after coming here. and | 
| paid him one or two of those notes, I believe if was two, and at 
' some little inconvenience to myself, too, 

Q. Now, do you remember of testifying in this French suit 
_which I have above referred to, on March 8, 1910, in New York, 
that you gave French your check for twenty thousand dollars in 
; February ? 


| A. J think I already said so; it is my impression ioday. 
Q. And that vou gave MeConnell vour eheck on Mareh 10d, 
for ninety-three thousand dollars? 


A. When those questions were made, Mr, Gorham, and the 
; answers, I had the checks before me and it was not difficult to an- 
swer them correctly. Now you have got them and you are asking 

| | me questions for the purpose of confusing me. 


Q. I am not trying to confnse you. I am trying to get the 
facts before the jury. 
1) 


! A. The cliecks are the best faets. 


Q. Then the testimony in this record here that the first pay- 
ment to French was twenty thousand dollars on February 7, 1906, 
_and the payment of ninety-three thousand dollars to Mr. MeCon- 
nell on the 15th of March, 1906, a payinent of twenty thousand dol- 

lars to McConnell] on the 2nd of April, 1906, a payment of twenty 
| thousand dollars to McConnell on the 31st dav of May, 1906, a 
payment to McConnell of twenty-four thonsand dollars on the Ist 
day of June, 1906, a payment to french on ihe 22nd day of May, 

' 1906 of six thonsand dollars, a payment of twenty thousand dol- 
_ lars to French on the Ist day of June, 1906, a payment to French 
Of ten thonsand dollars on the Ist day of June, 1906, a payment to 
French of seventeen hundred dollars on the 29th day of May, 1906, 
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a payment to French of twenty thousand dollars on the 14th day 
of May, 1906, and of ten thousand dollars on the 15th of August, 
1906, I will ask you whether that recital of payments is correct? 

A. I don’t remember. The only other one that I could not— 
that I can’t reconcile, is the April 2nd, because on April 2nd I was 
in San Francisco. 

Q. You will find those beginning on page 157 of this record. 

A. Jf IT read it I can’t answer—I am not a bookkeeper—I 
didn’t keep the records. At that time you people furnished me 
with evidence of my own transactions and I could answer it. I 
have not now any evidence of those transactions and I didn’t keep 
the books—I keep a mighty good memory I can assure you, but 
when you want to ask me questions like that, it is not right—I can’t 
answer them. The checks are there and they speak for themselves. 

Q. I haven’t any of the checks, you are mistaken. 

A. Some one has them. 

Q. They are in the east, in that Court. 

A. I beg your pardon. 

Q. If this is the record which is subscribed by you and identi- 
fied by your signature, and your signature identified and which you 
admit you swore to—if this reeord discloses that those payments 
were made in those respective amounts to those respective people 
on those respective dates, is it true? 

A. Does it make up $245,000? 

Q. $245,000. 

A. It is probably true—somehody got the $245,000—I didn’t. 
that is sure. 


Q. Mr. Rosine, who were the directors of the development , 


company in September. 1906? 

A. Ag far as I can remember, A, A. Housman, Henry C. 
Davies, George Tlenderson, Mr. Pierce. whose initials I don’t re- 
member for the moment, and mvself and McLaren. Now, that Me- 
Laren I have explained before, that he was put in, as I remembe? 
it, in substitution for French, but I may not he correct in regard 
to that, but the records will show. 

Q. Were there not nine directors of the company? 

A. Well, vou have reference to those gentlemen out here in 
Seattle who were inactive, Mr. Trenholme and Williams and Mr. 


Whitehead—now on that basis. that might be a different classifiea- ; 


tion. 

@. They have been read into the record. [ am asking your 
recollection of them. 

A. ‘That is richt. 

Q. At the time you were elected, were not McLaren, Williams 
and Trenholme elected at the time you were elected a director? 
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A. Well, I don’t remember, it is probable, but I don’t remem- 
ber that. 


Q. So that there would be nine directors subsequent to the 
date when the board was increased, which was March 21, 1906, 
which is shown by the record in evidence here that they were in- 
ereased from five to nine—Rosene, McLaren, Williams and Tren- 
holme were elected to fill the created vacaneies, and that made up 
the board of nine? 


A. Yes, sir. 


Q. Now when you went back to New York, did you have a 
board meeting? 


As a board? 

Yes. 

The record will show that. My impression would be, not. 
The reeord shows there was no such meeting? 

That was as my impression is. 

That is, the record files show no meeting, I mean. 


b> O>o>OoD> 


. Well, I don’t believe that mecting was exactly as a board, 
in September. 


@. And you talked with Housman and Henderson ? 
A. And‘ Davies. 


Q. About this subscription whieh you were authorized to 
make, one hundred and twenty-five thousand dollars, did you? 


Yes. 

Did you ever make that subscription? 
What do you mean, in writing? 

In any way. 


>O>Oo> 


Well, I caused the Northwestern Commercial Companyv— 
money and property to be given to the Northwestern Development 
Company but without the commercial company’s knowledge, ex- 
cept my own personal knowledge in each instance, and afterwards, 
of course, the directors of the Northwestern Commercial Company 
decided to ratify my acts that had been done unknown to them and 
unauthoized by them by my making this subscription, which was at 
my pleading and suggestion. 


Q. Then the money which you had applied out of the com- 
mercial eompany to the development company, was applied in each 
instance by you? 


A. Well, either by me or— 
Q. By your direction? 
A. Yes, by myself or direction. 


@. Without the knowledge of your associates in the eom- 
mercial company ? 
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A. Except as it came to them within a later period, but at 
the time they didn’t know about it. 

Q. And that was applied on this subscription which you made 
for two hundred and fifty thousand dollars, wasn’t it, at that time? 

A.. No, that would not be true. 

Q. Now, just take the fifty thousand dollars and we will get 
at it easier. On what was the original fifty thousand dollars ap- 
plied ? 

A. To help form the company. 

Q. On what account? 

A. There was not any account. There had been no subscrip- 
tion made at that time except what you might call a mouth piece; 
Mr, Housnian said that he would take the fifty thousand and I said 
{ would take the fifty thousand and two hundred and fifty thous- 
and for the commercial company, but there was no other subscrip- 
tion when I left New York. 

Q. Your commercial company records show that the fifty 
thousand dollars was paid on the 21st day of April, 1906 and credited 
to the company, and that was snbsequent to the time you sub- 
scribed for the stock in the name of the commercial] company. 


A. Well, Pearl, who was the auditor, would naturally carry 
tabs in his drawer, and they would nct go on the record at the time 
they were made—they conld not go previous to the making, but 
they could frequently go subsequent to that. 


Q. Sort of petty cash tab for fifty thousand dollars? 


A. No, I would not call it a petty cash tab. He had nowhere 
to make the entries. There was a dispute there—he knew that. 


Q. You reported fifty thousand dollars paid on the subscrip- 
tion by you in the name of the corporation—you reported that at 
the April meeting of the trustees of the commercial company, didn’t 
you? 

A. I reported that I paid fifty thousand dollars—that was a 


check right there on the table, so that it was not dodged whatever. , 


Q. It was paid by check? 
A. Yes, fifty thousand dollars, or draft or something to eVi- 


dence it was there. ‘That twenty thousand dollar cheek which you : 


referred to was right in evidence at that time. 
Q. I am now referring to the first payment which you made 


= 


on the subscription. You reported, according to the testimony of - 


your associates of this case, you reported that there had been fifty 
thousand dollars paid on this subscription which you made for the 
commercial company—you reported that at the April meeting. 

A. Yes, for the purpose— 

Q. Then in July, on the 15th, you made another credit to the 


y 


7 
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‘development company of twenty-five thousand dollars on that sub- 
scription ? 
A. You have the date; I believe that is approximately correct. 
Q. So that on the 15th of July there had been applied on the 
subscription seventy-five thousand dollars? 
A. Probably in the way of bookkeeping, yes. 


Q. That is what the records show, the commercial company’s 
records? 


A. Yes. 
_ Q. Which are in evidence here. 
A. Yes. 


Q. There was no further payment on that subseription, or ap- 
_ plication of any funds on account of that subscription, according to 
ithe defendant company’s books until September 6, 1906, one day 
after the meeting of the board in September, at whieh you were 
authorized to subscribe for one hundred and twenty-five thousand 
, dollars—you remember that, don’t you? 

} A. No, I don’t remember. The question is if you want to go 
» by the books, Mr. Gorham, ask the bookkeeper—if you want facts, 
, I will give them to you. 


Q. At the meeting, September 5, 1906, when a resolution was 
, adopted authorizing you to subscribe to one hundred and twenty- 
| five thousand dollars of the plaintiff’s stoek, there had at that time 
been applied on your original subscription only seventy-five thous- 
and dollars? 

A. That is not trne. The records may show that but it is in- 
eorrect. 


Q@. When you got to New York it was some two weeks later. 
| that would be about the 20th of September? 

| A. Well, I got ‘o New York in September and I remained 
there in October and so on. 

Q. When did you see Housman and Henderson and Davies 
about this matter? 


A. That is diffienlt to sav—I don’t helieve the first day I was 
there, but within less than a week—I would say within two or 
j three days, but I am not sure about that. 


Q. And you reported to them that you had been authorized 
to subseribe one hundred and twenty-five thousand dollars for the 
eommercial company in the development company’s stock, did you? 


A. No, I reported to them what had taken place, and 1t might 

be in a little different language—that the Northwestern Com- 
mercial Company’s directors would have noihing to do with the 
subscription, and Mr. Davies knew it before—that they repudiated 
| it, but the only thing I had been able to do was to get them to take 
! 
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one hundred and twenty-five thousand dollars, and that because 
it was forced on them, down their throats, if you please. 

Q. Why was it forced on them? 

A. IJ beg your pardon? 

Q. Why was it forced on them? 

A. Because before I left for Nome J was personal guarantor 
of approximately half a millon dollars of the Northwestern De- 
velopment Company’s bills. The only communication we had at 
Nome then was the cable, which was broke nearly all the time, at 
St. Michaels, and you didn’t know when you could get a communi- 


eation through, and it was not very kind of me to go and leave Mr. | 


Pearl, because he was really to do it. So I told him, whenever the | 


Northwestern Development Company got in a pinch, if they did, 


and it was almost sure to do it, to apply freight accounts and — 


merchandise accounts, and I said, ‘“‘I will guarantee anything to 
earry them along so that they will not get into trouble until the 
money came from London.’’ 

Q. Mr. Trenholme said that all the transactions between those 
two companies was on a cash basis, and that the freight was in- 
variably prepaid—that is Mr. Trenholme’s statement. 


MR. BOGLE: Whether it is a correct statement of Mr. Tren- 
holme or not, it is a matter of argument to the jury. 

MR. GORIIAM: TI have the right to put that statement of Mr. 
Trenholme’s to the witness. 

A. When I traveled séventy-five thousand miles a year 
around this world looking after this business, it would be a hard 
thing to do to keep track of the details of the office. I was depend- 
ent upon Trenholme and Pearl to do it. 


Q. You did not know anything about the details? 


A. No, sir, I iook the statements of the office, and I have yet | 


the first time to find any incorrectness in them. 


Q. And what you know about this is only what others told 
you? 

A. Know about what? 

Q. About these payments? 


A. Oh, I made the order—I have seen it here—to Mr. Pearl to 
do things, opie I daresay there are others, if you could find them, 


and he had the authority from me, but I could not tell it to the - 


board of the Northwestern Commercial Company, because if I told 
them what I told Pearl, I would have no sooner been on the steamer 
than they would have nullified it and then ‘‘the fat would be in 
the fire.’’ 

Q. On the 25th day of September yon were authorized to sub- 
scribe one hundred and twenty-five thousand dollars stock on be- 


) 


| 


| 


| 


| 
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half of the commercial company, of the preferred stock of the de- 
velopment company, that is the resolution. 


A. The records put it that way. 
Q. The records have it that way? 


A. Yes. In other words, the members of the board of the 
commercial company acquiesced in what I had already done, and 
expressed it in that form. 


Q. They ratified what you had done up to one hundred and 
twenty-five thousand dollars, on the original subscription? 


A. No. 
Q. And put it in the present form? 
A. No. 


Q. Then what did they do? 


A. I told you they swallowed what I choked down their 
throats, and agreed to stand for it. 


Q. What is that? 


A. They swallowed what I shoved down their throats and 
what I had forced on them. They never ratified the original sub- 
scription, or had anything to do with that beyond the first time. 


Q. What is the first time? 
A. (Continuing). And then they kicked it out, and pretty 
near me, too. 
You say they kicked it out? 
They repudiated it, whatever you like. 
They did repudiate it, did they? 
Yes, beyond any question. 
When? 
Three or four days after I got home. 
In your presence? 
Oh, yes. 
Now, I will ask you, Mr. Rosine, if you testified at the 
limer hearing, on the former suit on this subseription— 


OPOrorPoProO 


What do you mean, in this Court here? 

Yes. 

The records will show—I believe I did. 

Don’t you know that you did? 

Well. you had me here, so that you know. 
I am not asking you to state that, Mr. Rosine. 
I believe I did, yes. 


And did you testify at that hearing that your commercial 
Bipany did not repudiate this subscription in April, 1906? 


SOP OrPOPOoP 
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MR. BOGLE: Wait a moment—I object to that as not proper 

cross examination. 
MR. GORHAM: The witness volunteered it. 7 
MR. BOGLE: We did not go into this matter. If he wants to — 

make him his own witness, J have no objection to his going into it. 

MR. GORHAM: On cross examination this witness ‘estified | 
voluntarily that they had repudiated this in April—counsel did not | 
ask him about the April meeting, no, but he left the witness to ' 
bring it out. 

THE COURT: I don’t think vou have the right to cross exam- 
ine him on it. 

MR. GORHAM: Then I move to strike out what the witness | 
voluntarily stated. 

THE COURT: That voluntary statement of the witness may | 
be stricken and it is withdrawn from the jury. . 

MR. GORHAM: We could not afford to let it stand without 
going into it. 

THE COURT: Proceed. . 

Q. (MR. GORHAM). Now, I am trying to find out, Mr. Ro-; 
sene, what you did after the resolution of September 5, by the com- 
mercial company, authorizing its president—you were then its 
president ? 

A. Yes. 

@. To subscribe one hundred and twenty-five thousand an, 
lars; what did you do? 

A. Do where? I was busy every day. 

Q. What did you do with respect to the subject matter of that’ 
resolution? 

A. I have already stated in the direct examination. 

Q. State it again. 

A. I told Mr. Housman and Mr. Davies— 

Q. I am not going to New York yet—what did you do, pur- 
suant to that resolution and the anthority delegated to you by that 
resolution ? 

A. You mean here? 

Q. Anywhere—so far as subscribing is concerned. 

A. What was the use of subscribing for something which hac; 
already been paid. that would be another tomfoolery. 

Q. Then you did not subseribe, is that right? 

A. You mean did I sign another written instrument or some: 


Q. Yes. 
A. I don’t know. 
Q. You don’t? 
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A. No, sir; that was already paid. They don’t come in the 
same category. 

Q. There was only seventy-five thousand dollars of it paid up 
to that time? 


A. I have heard you thresh over those figures. There was a 
good deal more. I told you we were carrying the Northwestern De- 
velopment Company for amounts that it can’t show in the records— 
this record could not contain except incidents—the facts are known 
quite well to me. 

Q. That ledger— 

A. (Interrupting.) I don’t know anything about the ledger. 
I never saw one of your company’s ledgers around. 

Q. This is not mine—this is your company’s ledger—this is 
a correct statement from day to day of the accounts between the 
companies. 


A. Let me give you an instance. At one time we lost a ship, 
the ‘‘Tacoma,’’ and there was a cash transaction, as Mr. Trenholme 
says, to cover the loss, to the amount of thirty thousand dollars. 
In 1907 Mr. Douglas and all the officers were here, except Mr. 
Pear! who was in Teller, and were trying to find out what kind of 
a cash transaction this was. Some thought somebody stil] owed 
thirty thousand dollars or something like that, but I could explain 
it in 4 minute with Mr. Pearl, hecause I knew it was only a piece of 
a bookkeeping transaction—it was perfectly straight and done for 
a purpose. Now we had to do that with the development company. 
Money didn’t come along, as we had agreed to. We had contracted 
for a ship ready to go, and if I had put it on the commercial com- 
pany’s books, Mr. Treat would find it out and there wonld be 
trouble. or somebody would. 


Q. Notwithstanding that, you recognized the entry in Octo- 
ber, 1906 balancing this ledger account on the commercial com- 
pany’s books, at which time the commercia] company gave the de- 
velopment company a check for over thirty-two thousand dollars? 

A. Well, I don’t recognize the en‘ries, because | had nothing 
to do with the entries, and if they gave them the thirty-two thous- 
and dollars, there would be several reasons for it at the time. At 
that time we were borrowing three hundred thousand dollars from 
the trust company, for the development company, and if the com- 
mercial company had the right to loan to the development com- 
pany it would sure be demanded—TI was not here—I don’t know. 

MR. GORHAM: We offer in evidence this transcript of the 
witness’ testimony in the ezse of French versus the development 
company, the Supreme Judicial Court of the County of Cumber- 
land, State of Maine, given March 8th, 1910, in New York, signed 
and sworn to bv the witness and identified by him as kis signature. 

MR. BOGLE: We want to look it over. 
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DE-DIRECT EXAMINATION. 


Q. (MR. BOGLE). Mr. Rosene, you were asked if you made | 


certain statements in some deposition for the taking of your testi- 
mony in New York, in some other suit—what suit was it you were 
talking about? 

A. Mr. Mathews who had been here came and iold me and 
brought me papers, that Leigh TJ. French had sued the development 
company for approximately a million dollars and that was the suit. 
He had sued them in Maine but the thing would have to be handled 
in New York. 

Q. The testimony ihat was taken there in New York, was it? 


A. Yes—that is, mine was, and that was all of the evidence I 
believe. 


Q. Did you go down there for the purpose of assisting the 
development company in defending that suit? 

A. I did. That was practically the only business I had for 
three months. 

Q. How long did you stay there? 

A. Well, I think I was there from some time in January to 
some time in April. 

Q. On this business alone? 

A. I had some other business I intended to do, but there was 
something going on backwards and forwards. They had made sev- 


eral trips to Portland and Mr. Davies went to Europe. I don’t re- 
member the exact details. 


Q. Who went down with vou, did Mr. Davies go down there 
with you? 


A. No, I went alone. He did not go with me. He might have 


been there when I got there or we may have come shortly after, but — 


I don’t remember that one wav or the other. 
Q. At whose request did you go? 
A. Mr. Mathews. 
Q. Who is Mr. Mathews? 


A. The gentleman who testified here. He was then the presi- 
dent of the development company, or had been a short time before. 
He was at one time, he was succeeded by Mr. Davis as president 
of the development company. 


Q. You went down there to assist the development company 
in defending that suit which French brought against them for a 
million dollars? 

A. Yes. 


Q. The development company had some lawyers in New York 
in charge of it? 


i} 
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A. Yes; they had Mr. Feiner—or some of his associates, but 


Feiner was the particular attorney that was in charge of the de- 
velopment company’s affairs. 


Q. Was he in conference with you before taking your testi- 


mony on those various matters? 


A. Oh, yes. 


Q. And I think vou said they had your checks and notes there, 
which you gave at the time of this development company organiza- 


tion in New York? 


A.. Yes, they had, and probably some other things that they 
wanted—whatever they wanted that I had J let them have—I 
loaned them to them. 


Q. And yon left them there in their possession ? 
A. For the jime being, heeanse they said they would send 


them to me shortly after, and I asked Mr. Feiner sinee and he 
promised he would send them, but I never got them. 


Q. So that when you testified down there that you had the 
checks and the notes and the other things, which gave you the 


- exact data when it came to questions of figures or times of pay- 


ment? 


A. Yes, sir, the amounts. That transaction was five vears old 
and it is ten years now, and J was not sick then, and I am now. 


Q. Now you were asked if you did not state at the taking of 
that deposition that the development company paid two hundred 
and forty-five thousand dollars in cash and three million seven 
hundred and fifty thousand dollars of its common stock for this 
mining property; now if you made any such statement that the 
common stock was given in addition to the cash for the purchase 
of this property, were you speaking of the actual, real transaction 
as it took place between von, or of the bookkeeping or record which 
was made under the supervision of this Boston lawyer? 


A. Well. of course, under the books and records that was 


made under the Boston lawyer’s, because the actual price for the 


mining claims was two hundred and forty-five thousand dollars, 


; | NO more and no less. The rest was nonsense. 


-— 


Q. You were asked if the board of directors did not consist 
of nine members mentioned, Mr. Trenholme and Mr. Williams and 
possibly some one else oui here in Seattle—I will ask you did Mr. 
Trenholme ever qualify as a director of the development company ? 


A. I don’t know, but I don’t believe he did. 

Q. Did he ever attend a meeting, so far as you know? 

A. No, he could not, I am sure of it. 

Q. Did Mr. Williams ever qualify as a director of that com- 
pany? 


174 MAINE NORTHWESTERN DEVELOPMENT COMPANY 


A. Again I don’t believe he did, and he didn’t attend any 
meetings. f 
Q. Neither of them stockholders? i} 
A. Except by this one share business—that didn’t amount to 
anything. ; 
Q. Did they ever actually receive their share, except to re- 
veive it and immediately endorsed it and sent it back? 


A. I would not know anything about that, you know, since 
that was done by themselves. 


Q. Was there anyone—any direetor ont here of the develop- 
ment company—I mean anyone who ever qualified as a director, 
exeept yourself? 


A. No, not in the sense that would be a director. 


Q. So that when you mentioned the five members of the board 
there in New York. those five men did constitute the real board— 
all that had ever qualified on the board? 


A. Yes. sir, either five or six, I don’t know how many it was.! 
There was Housman and Davis and Henderson and Pieree and 
McLaren and Rosene—it seems to me that would be six—now, Mr. 
McLaren was never present at that time—he never was present any 
time I was there as far as I remember. 


@. You are a little indefinite whether McLaren was a directo 
at that time or not? 

A. I was not sure. Mr. Gorham showed me he was, I believe 
--l am not in a position to say. 


Q. But all the directors were present at this conference, 
with the exception of French and Mclaren, if McLaren was a di- 
rector? 

A. You mean in September, after I came to New York in’ 
September ? 

Q. Yes—1l don’t mean French but at the time you reported 
that the Northwestern Commercial Company, at your instance, had 
finally permitted you to take one hundred and twenty-five thous- 
and dollars of that stock, who was it that was present at that time? 


A. Housman and Davies and Henderson and myself, though 
Pierce was in and out and he was aware of those facts. 


Q. That constituted the entire board, so far as they had evet 
qualified. unless MeLaren may have been a member of the board 
at that tone? 

A. It constituted the working majority of the board and the 
only ones thai did work. 

Q. Now you said, Mr. Rosene, that there was no official meet- 
ing held. Where did this meeting take place? 


) 
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A. This conference—you mean this meeting? 
Q. Yes. 


A. In the office of A. A. Housman & Company, in Mr. Hous- 
man’s private room facing Broad Street. 

Q. Did the board of directors in their meetings in New York 
meet at Houseman’s office ? 

MR. GORHAM: If this witness knows. 


MR. BOGLE: Was that their place of business in New York? 


MR. GORHAM: We object to that as calling for a conclusion 
of the witness; ask him did he ever attend a meeting there. 

MR. BOGLE: If he knows whether that is their place of 
business. 

THE COURT: The records would show it, but if he met with 


; them, or what acts he did in connection with them, he may state. 


A. The only meetings that I personally attended to was in Mr. 
Houseman’s office, but I believe that at a later period there was some 


- held in Henderson’s office, after they began to have rows, but the 


meetings and all the meetings held prior to my leaving New York in 
that year in March were held in Houseman’s office. 

Q. In March? 

A. In March, yes. And it is my impression that that would be 
the official place. : 

MR. GORHAM: We object to his impression. 


THE WITNESS: It is my belief then, or I know it, for that 
matter. 

Q. (Mr. Bogle) I see on the minutes here: ‘‘Minutes of a meet- 
ing of the directors of the Northwestern Development Company held 
at 20 Broad Street in New York City on April 19, 1907, at eleven A. 
M.,’’ was thai the office of A. A. Houseman & Company? 

A. Yes. 

Q. And that is where this meeting or this conference what- 
ever you call it, was held? 

A. Yes, the same room. 

Q. You carried back there with you the action of the board of 
trustees of the commercial company that you were authorized to 
take one hundred and twenty-five thousand dollars of the stock of 
the development company ; the amount that was already turned over 
or the amount of the indebtedness was one hundred and twenty-five 
thousand dollars already paid or just being paid for, to be in pay- 
ment for that one hundred and twenty-five thousand dollars, didn’t 
you? 

A. Yes. 

Q. Did you state to them that that was the understanding of 
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the board here, that it was a settlement of any claim to this old sub- 
scription which you made in March 1906? 


MR. GORHAM: I object to that as leading; let him ask him. 
what transpired. 


THE COURT: Perhaps it is a little leading. 
MR. BOGLE: It may be a little leading. 


Q. What report or statement did you make to those members — 
of the board of the development company at this time in New York | 
with regard to the attitude of the board of trustees of the commer- 
cial company in making this one hundred and twenty-five thousand | 
dollar subscription, or authorizing it to be made. 


A. I told them, something they knew before, that the commer- 
cial campony’s dlecions would absolutely have aeine to do with — 
it; that on the strength largely of Mr. Davis’ statement and promise | 
te me in the spring that he would take all that stock from me, not : 
only anything that I took but anything that I had—I had put this 
thing on the commercial company against the wishes of the directors, 
and I had, for the reason of the development company’s finances, | 
forced it through, and that they would have nothing further to do | 
with it and that was agreeable and there was not any objection rais- 
ed. It was understood that that was the end of it so far as the 
transaction was concerned between the two companies. 

Q. When you say it was understood— 

A. It was agreed. 


Q. That is between you and Houseman and Davies and Hen- " 
derson and Pierce—if he was in and out of this meeting? 


A. Well, Pierce understood it if he was not present, he under- — 
stood it within a short time. a 

MR. GORHAM: We object to all these conclusions of the wit- | 
ness as to what Pierce understood. He is alive and they can take his 
deposition. 

MR. BOGLE: I did not ask him what he understood—he call 
Pierce was in and out. 

Q. But you say that was agreed between you? 

A. Yes. We were all as members of the board, I suppose, of — 
the development company, but we were all stockholders in the com- | 
mercial company and there was not any question about it. This suit | 
business was the last thought of in the world at that time. | | 

Q. This man Pierce you spoke of, was that the same Pierce haa 
was an employee of Houseman’s? 

A. That is the only one I knew. 

Q. And that was at the office where you were holding that _ 
meeting? 

A. Well, he was over on the other side of this open board room, ~ 
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but he would come in every minute and ask Mr. Houseman questions 
about one thing and another. 

Q. Now, Mr. Rosene, it seems from the testimony which has 
been introduced here, that the stock certificates—that there were 
certificates for one hundred and twenty-five thousand dollars of the 
preferred stock of the Northwestern Development Company and an 
equal amount of common stock that was issued originally by that 
company to A. A. Houseman & Company and that that was trans- 
ferred and assigned on the back of it, on the 27th of November 1907 
—I think that is the date—and sent out to the Northwestern Com- 
mercial Company—is that the first time the Northwestern Commer- 
cial Company ever received any stock of the development company, 
November, 1907? 

MR. GORHAM: Objected to as not proper re-direct examina- 
tion. We did not go into the question of this delivery of the stock 
at all. 

THE COURT: It is not re-direct examination but you can re- 
eall him if you desire. 


(Question repeated to the witness). 


MR. GORHAM: We object to that; that question is not predi- 
cated upon the facts as disclosed by the record as of date. 
THE COURT: He may answer. 


(Exception noted for plaintiff). 


MR. BOGLE: I am looking for the exhibits—the stock itself 
was withdrawn and there was a tabulated statement made here—I 
want to get the correct date. 

THE WITNESS: I don’t know that I understand your ques- 
tion. 

(Former question repeated). 


A. I understand the question, but November, 1907 you are talk- 
ing about. On November 27, 1907, I was at Hot Springs, Arkansas 
and I would not be aware of anything that took place at that time, 
and I have not been president of the develpoment company since, and 
so I can only speak of things that occurred prior to that. 

Q. There had been no stock issued by the development com- 
pany to the commercial company prior to that time, so far as you 
know, had there? 

A. No, it had not so far as I know. There might have been 
some delivered with the endorsement backward and forward, to 
Houseman & Company, but I don’t remember that. 

(Witness excused). 


GEORGE J. WILLIAMS called and sworn as a witness for de- 
fendant, testified : 


That his full name was George J. Williams, resided at Seattle 


since 1897, more or less, and was associated with Mr. Rosene in vari- 
ous and sundry enterprises in Alaska. 

That he did not recall that he took or received any stock in| 
plaintiff company in March 1906. 


That he did not think that he gave any one a proxy to Portland, 
him as a stockholder in that company at a meeting held in Portland, 
Maine, March 29, 1906. 


There was not any body in New York authorized to execute a: 
proxy in his name for any stock in the plaintiff company. 


That-he did not think that he ever qualified as a director of 
plaintiff company. 

That he never acted as a director. That he could not say that. 
he remembered that two shares of stock were sent out from the plain- | 
tiff company’s office in New York, one running to him and one to, 
Mr. Trenholme, with the request et they be endorsed and sent back | 
there. 

Did not remember endorsing the stock and sending it back. 

(Witness excused.) 

Defendant rested. 

PLAINTIFE’S REBUTTAL. ) 

Whereupon, in rebuttal, the plaintiff offered in evidence the dep- ! 
osition of WILLIAM R. RUST, which, with the exhibits thereto at- | 
tached, were received in evidence and read to the jury, the deposi- | 
tion being as follows: ; 


STATEMENT OF WILLIAM R. RUST. 


I was the President of the Northwestern Commercial Company, a 
corporation of the State of Washington, during the year 1908, in- 
cluding the month of October 1908; that the attached letter, dated 
Tacoma, May 6, 1908, addressed to Mr. R. L. Cuthbert, signed W. R. | 
Rust, is a true copy of a letter signed by me and mailed to R. L.' 
Cuthbert, representing certain stockholders of preferred stock of the | 
Northwestern Development Company, a corporation of State of 
Maine, copies of which were by me forwarded to S. W. Eecles, S. 
Birch, Chas. E. Peabody and D. H. Jarvis on or about the date of said 
letter; 

That on or about October 6th, 1908, at Seattle, Washington, as - 
President of the Northwestern Commercial Company, I received 
through the U.S. mail or by private delivery, a letter, dated Seattle, 
October 5, 1908, addressed to the Northwestern Commercial Com- | 
pany, signed E. J. Mathews, President Northwestern Development — 
Company, with two printed enclosures, copies of which said letter of | 
pany, I personally acknowledged the receipt of said letter of October 
5, 1908, and enclosures are hereto attached ; 

That thereafter and during the month of October 1908 at Seat- 
ile, Washington, as President of the Northwestern Commercial Com- 
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pany, I personally acknowledged the receipt of said letter of October 
5, 1908, and enclosures, to Mr. E. J. Mathews, President of the North- 
western Development Company, at which time the original capitaliza- 
tion of the latter company including the purchase by it from John 
Rosene and his associates, of certain mining claims and water rights 
in Alaska for the sum of $245,000 cash, and the issuance to said 
Rosene of $3,750,000 in common stock, paid-up, of said Northwestern 
Development Company, was called to my attention by Mr. Mathews 
and discussed between us; 


And that Mr. Mathews did not, at the time of said conversation, 
make or waive any claim against the Northwestern Commercial Com- 
pany on said subscription contract but was seeking to induce it to 
take a share of a proposed bond issue proportioned according to the 
preferred stock of said Northwestern Development Company then 
outstanding. 


E. J. MATHEWS, recalled as a witness for plaintiff, testified: 


That he was formerly president of the plaintiff from about July 
1908 to January 1910. 

That he had conversation with Captain Jarvis, the treasurer of 
defendant during witness’ incumbency as president of plaintiff; he 
talked a great deal with Captain Jarvis after witness was elected 
president of plaintiff; in fact he got most of his information, and 
grasp of the company’s affairs from Captain Jarvis. A topie of con- 
versation between them was the bonus of $1,250,000 shares of st»ck 
issued to the promoters of plaintiff. 


Captain Jarvis was treasurer of defendant and witness believed 
Jarvis did not have the title but was in fact managing director. Jar- 
vis’ office was located on the fourth or fifth floor of the Lowman 
Building and witness’ was on the fourth floor—that is the office of 
the Denny-Renton Clay Company of which witness was president; 
and when he undertook to accept the position of president of the 
plaintiff it was at the request of the European stockholders. 


He consulted Captain Jarvis in Seattle in Jarvis’ office; during 
the months of say September, October, November and December 
1908. He supposed he talked with Captain Jarvis on an average of 
three times a week, discussing the affairs and relations of “ne de- 
fendant and plaintiff and subsidiary companies of the latter. 

The defendant was interested in the plaintiff and had a con- 
siderable aincunt of money and Captain Jarvis was doing what he 
could in assisting witness in getting a grasp of the plaintiff. 

Witness knew nothing about the affairs of the plaintiff at the 
start. 

During those conversations running from October to December 
1908, the subject of the bonus stock issued to the promotors of the 
plaintiff was discussed between them. 


He didn’t go to the president of the defendant because, Mr. 
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Jarvis as far as he knew and he was pretty familiar with who was - 
handling the business of the defendant, was the man to see. 


He stated awhile ago that Jarvis was performing the ditties of 
managing director, although witness did not know whether Jarvis | 4 
had that title or not, but that was witness’ impression then and it 
was still his impression, Mr. Rust was president of defendant and 

| 


lived in Tacoma and would come over two or three times a week and 
be here a few hours during the day and would go usually back home 
at night and the next in authority was Captain Jarvis. 

(Mr. Jarvis had those conversations with him by what author. 
ity) he knew that he was treasurer of the company ; he was also a di- | 
rector and so far as witness knew, in the absence of Mr. Rust, was — 
chief in authority. 


Mr. Jarvis’ statements to witness, during this period of time 
would disclose and establish the fact that he was in charge of the 
company’s affairs in the absence of Mr. Rust, witness did not recall — 
special instances where his authority was exercised. 


He could not say anything more than that next to Mr. Rust, 
Captain Jarvis was apparently in authority . 


(Which last statement was objected to by defendant and de- 
fendant moved to strike it out, as incompetent and a conclusion | _ 
of the witness, which motion was by the court granted, to which 
ruling of the court the plaintiff excepted and its exception was | 
allowed, | 

Whereupon the conclusion was stricken.) 


What it was that he had observed in the management of the af- 
fairs of the company that would indicate that Captain Jarvis was im 
power was, one instance he recalled, where Captain Jarvis, Mr. Rust 
and Mr. Thomsen took action in regard to a matter—the relation of | 
the Sesnon Company and the North Coast Lighterage Company—the 
Sesnon Company being a subsidiary company of the plaintiff and the | 
North Coast Lighterage Company being a subsidiary company of the 
defendant. 


There were three of them taking action. 


What was done that would indicate authority was: Captain |— 
Jarvis, Mr. Rust and Mr. Thomsen signed his note for $12,500 to | 
enable the purchase of certain of the Sesnon Company, which was 4 |— 
subsidiary of the plaintiff. The defendant desired the control of the | 
Sesnon Company should reside in the plaintiff because they had an — 
interest in the plaintiff and Captain Jarvis was the man who sug- | 
gested this arrangement—and it was carried out. 


Not all for the interest of the defendant, his interest was not iu | 
defendant; so far as the other three were concerned, their interest © 
lay with the defendant. They signed that note individually. 


(Whereupon upon motion of defendant that statement of 
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witness was stricken, to which ruling of the court the plaintitf 
excepted and its exception was allowed;) 


That all the business he did, practically all with defendant was 
shrough the treasurer. 
He had not had the affairs of this company on his mind for sev- 
oral years and did not recall particular instances, where any of that 
pusiness was carried out, completed and consummated, further than 
shat the defendant was interested in the success of the plaintiff ; they 
aad a considerable amount of money in it and Captain Jarvis and 
Mr. Rust and others were doing what they could within certain limits 
to assist the plaintiff. 
; That he thought, in October 1908, possibly in September also, he 
‘jiseussed with Mr. Rust, the president, the matter of commissions or 
orofits to the promoters of the plaintiff. They discussed the question 
af the issuance of $3,750,000 par value of the stock of planitiff to 
John Rosene, and Mr. Rust stated that of that amount, $2,500,000 par 
yalue was set aside to be given as a bonus to the pinseqibers for the 
yreferred shares and the other million and a quarter was a personal 
yrofit to Mr. Rosene and his associates. 
Cross Examination. 


That was in September or October 1908; after this $125,000 of 
stock had been issued to defendant. 

(Witness excused.) 
| Whereupon plaintiff offered in evidence defendant’s Exhibit No. 
$ for the purpose of showing the statement which Mr. Hartman was 
withorizing as attorney for the defendant to be sent to the secretary 
of plaintiff. Same was received in evidence. 


! 


| 


Whereupon all the parties rested and the testimony was closed 
ind the court proceeded to instruct the jury as follows: 


| INSTRUCTIONS BY THE COURT TO THE JURY: 


| Gentlemen of the Jury, you have been selected to try the issues 
n this case, and have been accepted by the attorneys on both sides 
ecause they believe in your fairness and believe that you are un- 
yrejudiced and your minds open to consider and fairly weigh all of 
lhe evidence which has been offered and admitted in this case. You 
vill approach the issue which is presented here for your determina- 
ion with that spirit and fceling and consciousness of fairness that if 
7our positions were reversed and you were changed to the position 
Mf either of the litigants in this case you would feel that your cause 
vould receive fair consideration. You have a duty and a function to 
yerform in this trial which stands alone and in which you must act 
lone. You are the sole judges of the facts that have been disclosed 
age the trial of this case and upon which the issue which is to be 
-etermined must be concluded. The Presiding Judge cannot be of 
ny assistance to you in determining what the facts are. That is your 


) 
i 
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sole province. The attorneys for the respective parties to this litiga. 
tion have a special duty and function to perform, and that is, each — 
party presents the facts as they understand them and bearing upon! 
the issue from their view-point, to you. It is your duty to take the: 
facts as presented upon both sides and determine what the real faet/ 
is; what the truth is with the relation to the issue here, and report! 
to the court. The Presiding Judge will give you the law which is ap- 
plicable to those facts, and you are to be governed and guided by the 
law which I will give you as the Presiding Judge upon this trial, in 
arriving at the conclusion as to what the facts arc in so far as they, 
have relation to the law. You are likewise the sole judges of the 
eredibility of the witnesses who have testified before you, and in de- 
termining the weight or the credit that you desire to attach to the 
testimony of any witness you will take into consideration the de- 
meanor of the witness upon the witness stand, the reasonableness of 
the stories of the several witnesses who have testified before you; the 
opportunity of the witnesses for knowing the things about which 
they have testified ; the interest or lack of interest of the several wit- 
nesses in the result of this controversy, and surround the witness with 
all of the circumstances as disclosed by the evidence, and place him 
in that environment and then see the credence that should be given 
to this testimony and the weight which his evidence commands, and 
then place the weight where you believe it ought to be. One witness 
testifying to a faet or state of facts may outweigh many witnesses. 
It is not the number of witnesses testifying to any fact, but the 
quality of the testimony which has weight and which carries the con- 
viction of truth, and that is the criterion upon which you must con- 
sider this evidence. 


The issue in this case to be determined by you is made by the 
pleadings which have been filed. These pleadings may be taken with 
you to the jury room, and may be read by you, and you can de. 
termine just what is claimed upon the one side and what is claimed — 
upon the other side, and you will consider that where one party — 
makes a contention and that is admitted in the pleadings, no proof — 
need be offered as to that, because that is taken as confessed; buat 
where a statement is denied upon the other side, then the burden of 
proof is upon the party who makes the allegation; that is, he must 


then prove to your satisfaction by a fair preponderance of the evi- 
dence that his contention is true. You will find in these pleadings a 
statement made on one side that it has no knowledge or informatioi 
sufficient to form a belief with relation to a particular allegation. ) 
Under the rules of pleading that is to be taken as a denial, and where 
such a statement is made in the answer or in the reply, you will re 
quire proof of the allegations by a fair preponderance of the evi- 
dence. You will likewise consider that if any admission is made up- 
on the trial with relation to the existence of any fact that no proof 
need be offered of that fact. These pleadngs, while you may take 


vs. NORTHWESTERN COMMERCIAL COMPANY 183 


'them to the jury room and read them and determine just what is 


admitted upon one side and denied and the issue which is really of- 
fered upon which you must consider evidence, they are not to be 
considered as evidence in any sense, and you can only determine the 
facts in this case from the testimony which has been offered and ad- 
mitted and by the admissions which appear in the pleadings or which 
are made upon the trial. 


In determining and weighing the evidence, you will take into 
consideration all of the exhibits offered and admitted and consider 
them for the purpose for which they were designed to be used. I do 
not think that any of the exhibits have been limited to any particular 
facts. You can consider them for what they are worth to establish 
the facts in this case. 


The evidence, J think I might say to you, is of two characters, 
and should be so considered. Direct and positive testimony is evi- 
dence of witnesses who know the persons, or said things with rela- 
tion to the particular matter, or heard what someone else said, or saw 
what was done; and likewise the exhibits, the papers, documents and 
writings offered in evidence here which show that certain particular 
things were done or statements made—these are to be considered in 
the light of positive or direct testimony. Then there is what is called 
circumstantial evidence, that is, proof of such facts and circum- 


stances surrounding the conduct of the parties whose relations or 


conduct may be under investigation which so fit in and dove-tail into 
the condition and surroundings tending to establish a particular fact 
as to leave no question as to the condition or relation established by 
such facts. 


Such evidence should be given the weight and consideration to 
which it is entitled, and sometimes circumstances are more convine- 
ing than direct testimony, and it is for yon as jurors in this case to 
eliminate from your minds every other fact which has bearng upon 
this case save and except the evidence which has been offered and 
admitted; that is, the testimony of the witnesses and these docu- 


' ments that have been admitted as exhibits, and in that narrow chan- 
: nel, to determine what the facts are in this ease. 


I think I should also say that when you retire to the jury room 
that you perhaps will have twelve different view-points upon every 


| issue in this case. You can’t come to any conclusion as to the issues 


in this case by sontinuing to have twelve different view-points; nor 
should any juror stand out arbitrarily and simply close his mind to 
any reason or suggestion on the part of the other members of the 
jury. But it is your duty as jurors to reason together and take into 
consideration all of the evidence which has been offered and admit- 
ted, compare the various lines of testimony of the several witnesses 
aud eliminate what you believe should not be considered and what 
should not be given credence or which is not entitled to the weight 
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which other testimony should receive, and when you have analyze 
all of the testimony in that way, assimilate that which you believe 
to be true and which should be given weight and credence, and then 
determine what your conclusion should be as to the facts in thig 
ease. It will require your entire number to agree upon a verdict 
in this case. 


You are to conclude in this case upon the testimony offered and 
admitted. If I should make any reference to any testimony or con- 
vey to you any opinion which I may have of any fact in this case, I 
want you to disregard that entirely, because it is not my purpose to 
convey to you any idea I may have with relation to any fact in this: 
ease. And in your consideration of the evidence you should take into, 
consideration the argument made by counsel on both sides. They. 
have reviewed the evidence from their view-point. While their views 
are not controlling, yet their argument should be considered with 
relation to the evidence as to whether they have correctly stated the’ 
evidence to you, and you will simply consider the testimony as you 
remember it, and conclude from the evidence you have received from 
the witnesses and from these documents, and if there is any differ- 
ence between the testimony as quoted to you by counsel on either 
side and your recollection of the evidence given by the witnesses or 
these documents which have been admitted as exhibits, you of course. 
will be controlled by the evidence which has been offered and ad- 
mitted as you remember it. 


In this case the issues have been very fully stated to you by, 
counsel. I will not go into a minute statement of the issues in this 
ease. If you desire you may read the pleadings and determine just 
what is admitted and what is denied. The issue really is not very; 
complicated, although much evidence has been received to establish | 
the necessary facts, some of which has no direct bearing upon the, 
issue, but it is helpful to explain the relation and conduct of the sev- 
eral parties who are interested in this controversy as officers or 
stockholders in the one or the other of the parties to this litigation, | 
and likewise with relation to the witnesses who have testified before 
you, which assists you in weighing the testimony and considering the. 
credibility of the witnesses. Several necessary facts are either ad-' 
mitted or are established beyond any controversy. It is established | 
beyond any question that the plaintiff is a corporation, organized un- 
der the laws of the State of Maine and that it was incorporated for 
the purposes set out in the complaint, that the total capital stock of 
the plaintiff was and is $6.250,000.00 par value, and by its certificate _ 
of incorporation the plaintiff undertook to divide its stock into two 
classes, viz., one class is known as preferred stock and is divided into 
500,000 shares at a par value of $5.00 per share. Of this stock 499,- | 
989 shares was placed in the name of A. A. Houseman & Co. to be is- 
sued at the rate of one share of common stock to the subscriber of , 
one share of preferred stock. The remaining common stock was is- 
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sued to the several promoters to the amount of 1,250,000 shares. It 
is admitted that the defendant is a corporation organized under the 
Jaws of Washington. It is also established that John Rosine at the 
af. of the organization of the plaintiff was one of its promoters and 
iwas President of the defendant company, and at the time was in the 

City of New York where the promoters met, and at the time charged 
in the complaint signed the agreement for stock set out in the com- 
plaint for $250,000 in stock in the planitiff company, and caused to 
‘be paid to the plaintiff company, $50,000. It is also established that 
lat the time he had no authority from the Board of Directors of the 
‘defendant company to make the stock subscription. It is also estab- 
jlished that the assessment was made for the unpaid subscription on 
the preferred stock in the manner provided by law and notice of such 
assessment given to the defendant. 


Briefly, it is contended by the plaintiff that the stock subscrip- 
tion by Rosine for the defendant was fully ratified and that it has 
: paid upon the subscription $50,000 and other payments to the amount 

‘of $125,000 and there is still due $125,000 with interest from date of 
the assessment, March 12, 1912; while the defendant contends that 
the subscription was never sombtontiaed| nor was it ratified; that the 
plaintiff could not issue common stock as a bonus as the subseription 
‘of stock of a corporation is a securtiy for all creditors of the cor- 
‘poration, and the stock could not be issued to the defendant with- 
out paying for the same, and that if the stock was issued, the de- 
fendant would be liable to the creditors for the par value thereof, 
‘and that the tender of such stock would not relieve the defendant of 
liability on the basis of unpaid stock, which is the agreement set 
out in the subscription of the plaintiff. It further contends that im- 
mediately upon it obtaining knowledge that Rosine had subscribed 
‘for 250,000 shares of stock in the plaintiff company, a meeting of the 
“Board ai Trustees was called in April, 1906, and the subscription dis- 
affirmed, and notice of such action given to the officers of the plain- 
tiff company, and further contends that in September, 1906, it learn- 
ed that Rosine had applied $125,000 of the funds of the defendant to 
‘the plaintiff as payment of stock subscription, and that on September 
5 1906, the Board of Trustees of the defendant authorized a sub- 
- scription of $125,000 and no more, and no other or further subscrip- 
tion was ever recognized. It is alee contended by the defendant that 
. the plaintiff was promoted by French, Rosine, Henderson and House- 
man, and their associates, under the laws of Maine, which provide, in 
substance, that all of the capital stock of a corporation must be paid 
for before the corporation can do business, and that the mining 
claims that they secured were obtained for $245,000 cash and were 
‘urned over to the company for $245,000 in cash, and all of the com- 
eign stock, as already stated,and that 1,250,000 shares of the common 
. stock was issued to these parties as a bonus, and 2,500,000 issued to 
douseman for delivery to subscribers of preferred stock, and that 
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the stock held by Houseman has not been issued as payment for prop- | 
erty, and that the property was in effect not worth more than $245,. | 
000, and that the parties had no knowledge of the value and did not 
make any bona fide effort to obtain a proper valuation of this prop-— 
erty, as provided by the laws of Maine. In this connection, you are 
instructed that under the laws of the State of Maine, a corporation, | 
which would be the plaintiff in this case, had a right to purchase 
mining property necessary for its business and issue stock to the 
amount of the value thereof in payment, and the stock so issued shall 
be fully paid and not liable to any further calls, and in the absence 
of actual fraud in the transaction the judgment of the directors as to 
the value shall be conclusive. In considering this particular provi-; 
sion of the statute, it will be necessary for you to consider what 
actual fraud would be. Actual fraud may be defined as an inten- 
tional imposition upon another to his damage. In actual fraud there 
must appear the following elements: (1) A material representa- 
tion; (2) That the representation was false; (3) That it was 
known to be false, or made recklessly without knowledge of its; 
truth, and as a positive assertion; (4) That it was made with the. 
intention that it should be acted upon; (5) That it was relied upon, 
and (6) That damage was suffered thereby. In considering these 
phases of the issue in this case you will take this definition of’ 
actual fraud into consideration in applying this to the eondnet of | 
ihe parties at the time of the issuance of this stock and the seeur- 
ing of these mining claims, and determine whether they did come: 
within this definition of fraud, and if you find that they did, and 
that these claims were obtained and this stock was issued without 
the Board of Directors having any knowledge as to the value, and! 
that the values were recklessly placed upon the claims, of course 
vou could rightfully conclude that they had not complied with 
this provision of the statute in its organization. Each of these’ 
elemen's must be proven with a reasonable degree of certainty 
acd all must be fonnd to exist. In the ease of actual fraud it is 
different than in the case of implied fraud, and in considering this 
vou wiJl take into consideration the definition which I have given 
you. If fraud was committed by the promoters of the plaintiff 

in the valuation of the mining claims and contrary to the pro-7 
visions of ihe Maine law that I have just stated to you, then the 
plaintiff would not be in a position to give a share of the common, 
stock as set out in the subscription agreement, because, as I have 
already stated, the plaintiff corporation could not legally issue 
to the defendant corporation or to other subscribers common stoek 
or other stock for which no money had been paid or obligations; 
made and which represents no re‘urn to the plaintiff corporation” 
in property or services and labor equal to the par valne of the | 
stock, or so estimated, in the absence of actual fraud, by the Board 
of Directors. And if you find this to be a fact, then of course the 
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mply with the agreement which is set out in its complaint with 
slation to the transferring of one share of common stock with 
4ch share of preferred stock that has been subscribed. In this 
ounection, I should further instruct you that the plaintiff, in its 
ply, has stated that these facts all eame to the knowledge of the 
efendant more than three years prior to the commencement of this 
tion, and that the defendant had knowledge of all of these facts, 
nat is, fraudulent acts, if any were committed by the defendant, 
ind did not take any steps to disaffirm or disavow the contract. 
‘on this connection, you are instructed that if the defendant had 
inowledge of the fraudulent transaction, if vou find that the tran- 
action was fraudulent, and that the trustees were guily of actual 
laud as set out in the Maine law, and that the defendant, through 
‘s officers, had knowledge of these acts more than three years 
‘ior to the commencement of this action, which was March 29, 
1912, and took no action to disavow the contract or to be relieved 
rom the contract by bringing an action to have it set aside, then 
f course it could not raise that at this time. 


oly company, as I have already intimated to you, could not 


You are further instructed that where an unauthorized sub- 
eription is made by an officer of a corporation; that is, where 
n officer of a corporation, as Rosine did for the defendant in this 
ase, makes a subscription of capital stock which is not authorized, 
the company or corporation is not bound by that subscription, 
jotil, through its proper officers, it has affirmed the subscription. 
“he act of affirmance may be made in several ways. It must be 
nade, under the laws that govern the issue here, by the Board of 
¢rustees, either actually or by such conduct as leaves no other 
Be onatle inference but that it was affirmed. This may be done 
m several ways. It may be done by passing a formal resolution 
ind making such act the act of the Board, or by such conduct with 
relation to the subscription as would esiop the corporation from 
jeclaring otherwise, as when payments are made by the corpora- 
yjon on the subscription agreement, after report to the Board of 
mech act, and the treatment of the act as the act of the Board of 
a In deterinining the question of affirmance, yon will 
weigh all of the evidence which has been offered and admitted: 
aking into consideration what the Blard of Trustees of the de- 
fendant company actually did, if anything, or what it did not do. 
when you believe that reasonably prudent conduct would have 
equired them to do something as disclosed by the evidence in this 
ase; and determine from: all of the evidence which has been ot- 
yered and admitted with relation ta the conduct of the Board of 
‘“rustees towards this act of Rosine, or its officer, in mak- 
jag this subscription as to whether is was affirmed, and if you be- 
Nieve that it did by its active or passive conduct actually affirm 
i subseription, and that no other reasonable conclusion can be 
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( 
reached from this conduct, then it will be an affirmance. On the’ 
other hand, if you believe from the evidence that upon learning) 
that the subscription had been made, a special meeting of the 
Board of Trustees was called, and the subscription considered, and 
disapproved by ihe Board either by passing a resolution orally or: 
in writing, or by such concurrent expression of sentiment and 
voice by ihe individual trustees assembled as a Board, which all! 
believed was an act of disapproval by the directors as a Board, 
such would be an act of disaffirmance, whether a resolution was. 
actually passed or no‘, provided action was taken by the irustees 
as a Board and was so considered by the trustees. In this con-' 
nection you are instructed, however, that the mere expression of 
individual opinion by the individual trustees, without any concur.’ 
rent action, would not be considered as the action of the Board,’ 
if it was not understood by the board to be an action on the part 
of the Board. Yon are also instructed in this connection, that it' 
would not be necessary for the Board to put iis action upon the | 
iminutes. If the Board of Trustees met and did an act with re-— 
lation to this subscription, either in affirmance or disaffirmance, | 
it was not necessary in order to bind the defendant company, to’ 
put that act upon the minutes. If it was done, that is snfficient, 
provided notice of this action on the part of the Board was given’ 
to the officers of the defendant company or some officer who was 
entitled to receive such notice, and you are instructed that 2 mem-_ 
ber of the Board of Directors of the defendant company would be 
a proper person to be so advised. The notice need not be in writ- 
ing. J]! may be made in writing— . 

MR. BOGLE: Your Henor used the words ‘‘defendant com- 
pany,’’ when vou meant ‘‘plaintiff.”’ 

THE COURT: Give notice to the plaintiff eorporation—il 
I used the word ‘‘defendant’’ I meant ‘‘plaintiff.’’ 

Now, the notice need rot be in writing. It may be made in 
writing or may be oral, and either would be effective, but it must’ 
be established to your satisfaction with the same preponderance 
as any other fact in the case that notice was actually given. Ard 
you are instructed that if disaffirmance was made and notice of 
such faci was given to the plaintiff company or some of its offi- 
cers, the act of disaffirmance would then be complete. You are 
further instructed that if vou should find that after the meeting 
in April, 1906, further payments were made by Rosine, or through | 
his direction, or by the defendant through other officers, and that” 
on September 5, 1906, at a mectine of the Board of Trustees, sub- 
scription to the amount of $125,000 was authorized, then the plain- 
tiff cannot recover in this case, if you find that the directors at 
a meeting in April, 1906, had disaffirmed the subscription. But’ 
if you should find that the directors in April, 1906, did not 
disaffirm the subscription, but that the action on the part of the 
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Board was continued and the defendant company continued to 
pay iurther sums upon the subscription, and then in September, 
1906, passed a resolution authorizing subscription to the amount 
of $125,000, and you believe from the evidenee in this ease that 
‘the defendant by its conduet prior to the 5th day of September, 
1906, had ratified and affirmed the subseription, then the plaintiff 
would be entiiled to recover, as defendant would not be permitted 
to affirm a subscription and then disaffirm one-half of it, unless 
you should find from the evidenee in this ease that the charge of 
fraud in the organizaiion of the company as to the valuation of 
‘the property that was transferred to the plaintiff company has 
‘been susiained as heretofore referred to in these instruetions, and 
‘that the defendant eompany did not have notiee of such actual 
fraud on the part of the direetors in the valuation of the property 
\for more than three years or three years prior to the 29th day of 
‘Mareh, 1912, and took no action to disaffirm it. 


In this case I will not attempt to analyze the testimony and 
to take up ihe several parts of the evidence and apply it to the 
other parts and then apply that to the law as given to you for your 
direction, because the evidenee has been very fully analyzed by 
‘counsel upon both sides, and I have given you the law now which, 
‘is to govern you in your deliberations in this case. You will weigh 
all of this evidence, and when you have agreed upon the faeigs in 
‘this ease, you will indicate that by the verdiet which you will re- 
turn. You can return one of two verdicts. The plaintiff is either 
entitled to recover for the entire sum sued for or it is entitled to 
recover nothing. Jf you find for the plaintiff, then this will be 
your form of verdict: 

‘‘We, the jury in the above entitled eause, find for the 
plaintiff in the sum of $152,895.80, being the sum of $125,000, 
with legal interest from Mareh 12, 1912, to date.”’ 


I had the Clerk make the computation and include the total 
sum. If you find for the defendant, this will be your form of ver- 
dict : 

rl ‘“We, the jury in the above entitled cause, find for the 
defendant.’’ 
Whiehever verdiet you find, you will cause to be signed by 
your foreman, whoin you will elect immediately upon retiring to 
the jury room. 
Have I covered the entire ease, or are there any omissions or 
- 2xceptions? 

MR. GORHAM: I would ask the Court to instruet the jury 
with reference to the ratification of the issuance of the stock by 
‘he defendant through the Housman proxy, January 23, 1907, that 
S part of the pleadings and part of the proof. 


MR. BOGLE: I don’t think that that is competent here, be- 
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eause there is not a particle of evidence that this defendant was 
represented at that meeting. As a matter of fact, it is admitted, 
as shown by their own record, that the defendant was not a stock- 
holder of record. 

THE COURT: I don’t care for any argument. Are there any 
other omissions? 


MR. BOGLE: I think your Honor in instructing in regard 
to the fraud in the valuation of the mining property, failed to in- 
struct the jury that if they found that there was a fraud that they 
would return a verdict in favor of the defendant. You defined a 
frand, but you did not specifically instruct them what would be 
the effect if they found there was a fraud under your definition. | 
I assume that would be understood by the jury, but I want to eall 
your attention to it. 


MR. GORHAM: I think, if the Court please, I understood | 
you to say that all the capital stock of the plaintiff company must | 
be paid before, under the laws of Maine, it could not do business. | 


THE COURT: That was a mis-statement, yes. 


MR. GORHAM: —not to entitle it to do business—domg 
business is not an issue here and [I don’t think your Honor meant 
to give that instruction. I would like to have the Court withdraw : 
the instruction then, because it is not the law under the siate of 
Maine. . 

THE COURT: Yes. That part of the instruction where T 
said that ail of the capital stock must be paid before it can do 
business—that is withdrawn; but what I mean to say—the Maine 
law requires capital stock to be paid, and which means paid in 
the way of either cash or in the way I indicated in the instruction. 


MR. GORITAM: Did your Honor mean to instruct the jury: 
that it should be paid in full, that the law of Maine requires it 1 
be paid in full? 

THE COURT: As calls are made by the directors or the 
proper officers of the company. 

Tt has been suggested by counsel for the plaintiff that you he! 
further instructed with reJation to the plaintiff’s contention upon! 
the stock deposited with Housman & Company. 


You are instructed that the stock that was deposited with! 
Housman & Compary. if you should find that no frand was com- 
mitted, and that the board of trustees did value the property m_ 
the way indicated in these insiructions, and that no actual fraud’ | 
was commitied, and that this stock was in fact issued to Rosine | 
or his order in payment for the property, then Housman would 
have that stock, not as purely a bonus stock, but a stock which 
could be, under the Maine law, considered paid in full and for, 
which no further demands could be made. 


: 
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| Counsel for defendant has asked that I instruct you a little 
further with relation to your conduct should you find—as to what 
your verdict should be should you find that actual fraud was com- 
mitted and that the common stock which was deposited with Hous- 
man & Company was still subjeci to further assessment. 


I will instruct you in this connection that if you should find 
that actual fraud was committed, as outlined in the instruction, 
‘and the defendant company did not have notice of that for three 
years prior to March 29, 1912, then you should find for the defen- 
‘dant in this case. But if you find that fraud was committed, and 
find the defendant knew of that for three years at least prior to 
March 29, 1912, then you would have to further find npon the 
other phase of the law and facts, that is the law that I have given 
you and the facts as disclosed by the witnesses, as to whether the 
stock subscription was ratified or not, and your verdict then 
ieapnld be as you find, either for the plaintiff or for the defendant. 


MR. GORHAM: I desire to request the Court to give instruc- 
tion number 16 as filed by the plaintiff. 


MR. BOGLE: I suppese your Honor will note exceptions 
jtaken after the jury retires, 


THE COURT: If would hke to note the exceptions, but the 
icireuit court of appeals dismissed an appeal filed some time ago 
because the exceptions were not taken in the presence of the jury. 
That is why I made the suggestion to take the exceptions now. 


The plaintiff requests me to give this instruction. This is in 
‘substance what IJ have siated to you, but I will read it. 


The plaintiff had the legal right to issue all of its common 
stock to John Rosine in part consideration of the conveyance by 
Rosine to it of certain mining properties and water rights, pro- 
lyided that all of its then stock subscribers concurred therein. And 
af you find that all of plaintiff’s common stock was issued to John 
Rosine for such properties. with the concurrence of all its then 
stock subscribers, and all of the holders of its capital stock then 
outstanding—I will just modify that—provided they acted in good 
‘faith in the matter and were not guilty of actual fraud in the trans- 
actions as I have already instructed you, then such issue was legal. 
legal. 

MR. GORHAM: We desire now to note an exception, if the 
jCourt please, for the frilure to give particularly instruction num- 
ber 16 as among the requests of the plaintiff. 


MR. BOGLE: If the Court please, we except to that portion 
of the instructions given by your Honor to the effect in substance 
that if the jury finds that this s‘oeck that was issued, deposited 
with Housman & Company, was issued fraudulently without any 
consideration having been received by the corporation for it, that 
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is not a defense in this ease if the defendant had knowledge of the} 
fact three vears or more before the instiintion of this aetion. : 
We except to that part of the instruction which finds what" 
constitutes fraud in that connection, for the reason that it omits 
‘o instruet the jury that if the valuation was made by a board of’ 
directors of the plaintiff company who, by a combination prior 
to that, were interested in this identical stock and who had agreed 
to divide this stock among themselves in a bonus, but to put a val-, 
uation on the property in their resolution so that it would appear 
that the company was getting payment for it, that that is of itself. 
a fraud within the definition your Honor has given. It is appli- 
eable to the facts here, because it was Freneh and TIonsman and 
Davies and Henderson. representing Rosine. were the men who 
made that valuation, 
THE COURT: Yes. I have your idea. . 
MR. BOGLE: Now, J take it, von have somewhat modified! 
instruction number 1 as requested by the defendant. 
THE COURT: Yes. 
MR. BOGLE: We will note an exception to the failure to 
give it in the form requested and to the modification which yonr, 
Honor made. Did your TYonor embody instruction number 2 in, 
your general charge—I eonld not follow it. } 


THE COURT: I gave a portion of number 2. { 


MR. BOGLE: I think you gave number 3 substantially as’ 
requested, so far as I could gather. J will note an exeeption to’ 
the failure to give defendant’s instruction number 2 as requested 
in the form requested, and to the modification made by the Court. 

THE COURT: All right. With relation to the exeeption to, 
the instruction upon the definition of fraud, the jurors were in- 
structed to take into consideration all of the circumstances sur- 
rounding the eonduct and aets eoneerning which testimony was’ 
given, and I think it is fully covercd. That is all. You may swear 
the bailiffs. 

(Whereupon the bailiff was sworn to take charge of the 
jury.) 

THE COURT: Let the jurors take their places in the jury 
box again. 

I forgot—I omitted to suggest to you that the further and 
third affirmative defense in the enswer has been stricken from the 
answer and is not to be considered by you. I just drew a line 
across it, and you will omit that in reading these pleadings. 

MR. BOGLE: May I have just one more exeeption to the 
instruetions ? 

I want to note an exception to that portion of your Honor’s 
instructions which tells the jury to examine the pleadings, con: 


— 
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sisting of the complaint and answer and the reply, and determine 
the issues they are to try from the pleadings. 


(Whereupon the jury retired to deliberate upon their ver- 
dict and counsel agree as to what exhibits are to go to the jury.) 
| United States Circuit Court of Appeals for the Ninth Circuit. 
No. 2117. 
| Maine Northwestern Development Company, a corporation, 


Appellant. 
vs. 
Northwestern Commercial Company, a corporation, Appellee. 
Certificate of Judge. 


The foregoing is a true, complete and properly prepared state- 
ment of all of the testimony introduced upon the trial of the above 
entitled cause in the United States District Court, for the Western 
' District of Washington, Northern Division, essential to the de- 
cision of the questions presented by the appeal of said cause here- 

tofore herein petitioned for and allowed by said District Court, 
‘together with all objections and exceptions made and taken to the 
| admission or exclusion of evidence, and all motions and rulings 


————— 


thereon made upon said trial, and together with the Instructions 
of the Court to the Jury upon said trial and the exceptions taken 
by the plaintiff to the refusal of the court to give to the jury In- 
struction No. 16, as requested by the plaintiff, whieh exception 
_was taken at the close of the court’s instruction to the jury and 
in the presence of the jury and before it retired; and which testi- 
| mony, together with the original exhibits offered and admitted 
upon the trial of said cause, and consisting of Plaintiff’s Ex- 
hibits : 
D1, D2, D3, D4, D5, D6, D7, D8, D9, D10, D11, D12, D13, 
D14, D15, D16, D17, D18. 
El, E2, B38, E5, Ell, E12, £13, E14, £15, B16, E17, E21. 


F, Fl, F2. 
T3, T4, TO. 


me, BR, CC, DD, EE, FF, GG, HH. 
Stipulation of parties, in re statement of W. R. Rust, 
dated July 2, 1915, filed July 15, 1915. 
Kixhibit (defendant’s) marked for identification No. 3, 
stipulation of parties, in re amendment of pleadings, dated 
May 11, 1914, filed May 12, 1914, offered by plaintiff and ex- 
eluded by the Court on the objection of defendant. 
Defendant’s Exhibits: 
| INos. 1, 2, 4, 5, 6. 
No. 3 for Identification, offered by defendant, objected 


\ 
f 
| G, H, I, J, K, Kl, L, M, N, Nl, N2, $1, 81%, $2, $3, T1, 
| 
/ 
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to by plaintiff, ruling reserved by Court on objection; offered — 
by plaintiff and received in evidence, 1 
constitute all of the evidence introduced upon said trial essential | — 
to the decision of the questions presented by said appeal, and the | 
same is hereby approved. ) 


1 


So much of said testimony as is reproduced in said statement | 
in the exact words of the witness is so reproduced at the special | 
insiance and desire of the above named appellant, and the court ‘ 
hereby directs such reproduction. | 

\ 


Dated Seattle, Washington, this 20th day of March, 1916. 
JEREMIAH NETERER, 


United States District Judge of the United States Dis- 
trict Court, for the Western District of Washington, Northern | 
Division, presiding at the trial of said cause. 

Indorsed: Statement of Elvidence. Filed in the U. S. Dis-; 
trict Court, Western Dist. of Washington, Northern Division, Mar. 
20, 1916. Frank L. Crosby, Clerk. 


United States District Court, Western District of Washington, 
Northern Division. 


No. 2117. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 
vs. 
Northwestern Commercial Company, a corporation, Defendant. 
Instruction No. 16 Requested by the Plaintiff. 

The plaintiff had the legal right to issue all of its common | 
stock to John Rosene in part consideration of the conveyance by Ro. 
sene to it of certain mining properties and water rights,provided that | 
all of its then stock subscribers and all of the holders of its capital 
stock then outstanding concurred therein; and if you find that 
all of Plaintiff’s common stock was issued to John Rosine for such | 
properties, with the concurrence of all its then stock subscribers : 
and all of the holders of its capital stock then outstanding, then 
I instruct you that such issue was legal; and if you further find 
that all of the four hundred and ninety-nine thousand nine hun- 
. dred and eighty-nine (499,989) shares thereof alleged by Plaintiff 
and admitted by the Defendant as issued to A. A. Housman & Co. ; 
for the benefit of the subscribers to the preferred stock of Plain- © 
tiff, there was thereafter by said A. A. Housman & Co. assigned., 
to and is now held by Plaintiff sufficient for Plaintiff to issue and ; | 
deliver to Defendant one share thereof for each five dollars ($5.00) 
paid on Defendant’s subscription; then I further instruct you that 
such issue and delivery by Plaintiff to Defendant would be in per: 
formance of Defendant’s subscription. And I further instruct you 
that the validity of the issue of Plaintiff’s common stock in part 


i 
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| consideration for the conveyance by Rosene of said mining prop- 
erties to the Plaintiff would not be in the least affected by the 
fact that Rosine was making a commission as promoter if that 
fact was known to all direetors of Plaintiff and to ail of its then 
stock subscribers and all of the holders of its stock then outstanding 
and there was no objeetion made by any of them thereto. 
Indorsed: Instruction No. 16 requested by the Plaintiff. (Ex- 
ecerpt from Plaintiff’s request for instructions.) Filed in the U. S. 
District Court, Western Dist. of Washington, Northern Division, 
Dec. 1, 1915. Frank L. Crosby, Clerk. By BE. M. L., Deputy. 


ie the District Court of the United States for the Western District 
of Washington. 


| No. 2117. 
Maine Northwestern Development Company, a corporation, 
Plaintiff, 
vs. 
Northwestern Commercial Company, a corporation, Defendant. 
Verdict. 
We, the jury in the above entitled cause, find for the Defen- 
dant. Peo. H. Mead, Foreman. 
Indorsed: Verdiet. Filed in the U. 8. District Court, Western 
Dist. of Washingion, Northern Division. Dee. 1, 1915. Frank L. 
Crosby, Clerk. By Ed M. Lakin, Deputy. 


| In the United States District Court for the Western District of 
Washington, Northern Division. 
No. 2117. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 


| 


VS. 


: 

{ 

' Northwestern Commercial Company, a corporation, Defendant. 
| Judgment. 


The above entitled action having come on regularly for trial, 
on Tuesday, November 23, 1915, William H. Gorham, Esquire, ap- 
pearing as aitorney for the plaintiff, and Messrs. Bogle, Graves. 
Merritt & Bogle, appearing as attorneys for the defendant, and a 
‘ury having been duly and regularly impaneled and sworn to try 
said action, evidence was inirodueed by each of the respective 
darties, said cause being continued from day to day until Wednes- 
lay, Deeember 1, 1915, whereupon, after hearing all of the evi- 
lenee, the argumenis of counsel for plaintiff as well as for de- 
endant, and the instructions of the Court, the jury retired to con- 
‘ider “an verdict, and subsequently on December 1, 1915, re- 
urned into open Court and in the presence of the parties herent 
2turned the following verdict, to-wit: 
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‘“We, the jury in the above entitled cause, find for the de- 
fendant,’’ 


which said verdict was duly filed and entered of record; 


Now, on this day, the defendant, by its attorneys of record, 
appearing and moving the Court for judgment upon the verdict 
of the jury as heretofore entered in said cause, plaintiff being in 
open Court, 

It is ORDERED, ADJUDGED and DECREED by the Court 
that the plaintiff, Maine Northwestern Development Company, 
take nothing by this action, and that the defendant, Northwestern 
Commercial Company, go hence without day and recover from thet 
plaintiff its costs herein taxed at the sum of....... (eee ee 
Dollarsn($oy,.00 so ce ). 


ORDERED and ADJUDGED in Open Court this 2nd day of 
December, A. D., 1915. 


JEREMIAH NETERER, Judge. 

©. Kas to form. W.H. G., Atty for Rit 
Service of within Taeeieut this 2nd day of December, 1 
and receipt of a copy thereof, admitted. 


WILLIAM H. GORHAM, 
Attorney for Plaintiff. 


Indorsement: Judgment. Filed in the U. S. District Court,, 
Western Dist. of Washington, Northern Division, Dee. 2, 1915. 
Frank L. Crosby, Clerk. By E. M. L., Deputy. 


In the United States District Court for the Western District of 
Washington, Northern Division. 


No. 2117. 
Maine Northwestern Development Company, a corporation, 
Plaintiff, 
vs. 
Northwestern Commercial Company, a corporation, Defendant. 
Petition for Appeal and Order. 


To the Honorable Jeremiah Neterer, United States District 
Judge, for the Western District of Washington, Northern Division: 

The above named plaintiff, conceiving itself aggrieved by the 
judgment made and entered on the second day of December, 1918, 
in the above entitled cause, does hereby appeal from said judg- 
ment to the United States Circuit Court of Appeals, for the Ninth’ 
Circuit, for the reasons specified in the Assignment of Errors, 
which is filed herewith, and it prays that its appeal may be al-- 
lowed and that citation issue as provided by law, and that a tran- 
script of record, proceedings and papers upon which said judg- 
ment was based, duly authenticated, may be sent to the United 
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States Circuit Court of Appeals, for the Ninth Circuit, sitting at 
San Franciseo, California. 

| And your petitioner further prays that the proper order touch- 
ing the security to be required of it to perfect its appeal be made. 
Dated Seattle, Washington, March 7, 1916. 

WILLIAM H. GORHAM, 

| Attorney for Plaintiff. 

| | The foregoining petition is granted and appeal is allowed upon 
giving bond conditioned as required by law in the sum of $500.00. 

. 


Dated Seattle, Washington, March 7, 1916. 
JEREMIAH NETERER, 

District Judge, United States Distriet Court, Western Dis- 
' trict of Washington, Northern Division, 

Indorsed: Petition for Appeal and Order. Filed in the 
U. §. Distriet Court, Western Dist. of Washington, Northern Di- 
vision, Mar. 7, 1916. Frank L. Crosby, Clerk. By Ed M. Lakin, 
Deputy. 

In the United States District Court for the Western District of 

Washington, Northern Division. 

No. 2117. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 
vs. 


Northwestern Commercial Company, a corporation, Defendant. 
Assignment of Errors. 


Now on this 7th day of March, 1916, comes the above named 

- slaintiff, by its attorney, William H. Gorham, and says that the 
udgment in said cause is erroneous and against the just rights of 

| ‘aid plaintiff, for the following reasons: 

7 First: Because the eourt erred in sustaining the objection of 
he defendant to the introduetion in evidenee by plaintiff of plain- 
iff’s exhibits marked E-4, E-5, E-6, F-7, E-8, E-9 and E-10, to 

- vhich ruling the plaintiff excepted and its cxeeption was allowed 
ny the court; 


| Seeond: Because the court erred in sustaining the objection 

f defendant to the introduction in evidence by plaintiff of a stip- 
‘ilation between the parties to said canse of date May 11, 1914, 

iled in the above entitled eause May 12, 1914, stipulating for the 
mendment of the pleadings, to which ruling plaintiff excepted 
nd its exception was allowed by the court; 


, Third: Beeause the court erred in sustaining the objection 
pt defendant to the introduetion in evidence by plaintiff of the 
unutes of the meeting of the Exeeutive Committee of defendant 
< date Oetoher 23. 1907, including a resolution as follows: 
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“BE IT RESOLVED: That Mr. Eeeles be requested to! 
eall a meeting of the trustees at a very early date, for the pur-' 
pose of asking for the resignation of President Rosene, or ac- 
cepting the resignation of the balanee of this committee,” — 
to which ruling plaintiff excepted and its exeeption was allowed 
by the eourt; 

Fourth: Because the court overrnled the objection of plain-. 
tiff to the following question put by defendant to its own witness, 
H. W. Treat, on direet examination, to-wit: 


Q. Then { will ask you this question, Mr. Treat. Did) 
the Board of Trustees of the Northwestern Commercial Com-| 
pany. the defendant, at any meeting attended by you, author-! 
ize Mr. Rosene to subscribe for stoek in the Northwestern De-;{ 
velopment Company, the plaintiff here, prior to the Board. 
meeting of September 5, 1906? } 
to which the witness answered: ‘‘No, sir,’’ to whieh ruling the} 
plaintiff excepted and its exception was allowed by the eourt; 


Fifth: Because the court overruled the objection of plaintiff 
to the following question put vy defendant to its own witnegs,! 
H. W. Treat, on direct examination, to-wit: 

@. State what tock place before the Board at the time 
when those resolutions were adopted, 

to whieh the witness answered: 

A. We had a general discussion and looked into the ac-’ 
eounts of both companies and found that the Northwestern 
Development Company owed the Northwestern Commercial | 
Company such an amount for freight and supplies that if we 
were to settle upon a $125,000 sum it would merely square 
the account and make it satisfactory to both eompanies and) 
start over again, as it were. So the transfers were made. 
There had been some transfers made in the books without ~ 
eoming up again as I don’t think there was any cash paid for 
any of this sioek. J think it was merely a question of book- 
keepers’ transfers and journal entries, 

to which ruling plaintiff excepted and its exeeption was allowed 
by the court; 

Sixth: Beeause the court overruled the objeetion of the | 
plaintiff to the following question put by defendant to its own 
witness, J. D. Trenholme, on direet examination, to-wit: 

Q. Did the Board of Trustees of defendant, Commercial} 
Company, at any time ratify any subseription made by Mr. 
Rosene to the eapital stock of the Development Company out- 
side of the subseription authorized at that meeting of Sep- 
tember 5, 1906? 

to which the witness answered: ‘‘They did not,’’ which ruling 
plaintiff exeepted and its exception was allowed by the court; 
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Seventh: Because the court overruled the objection of plain- 
| tiff to the following question put by defendant to its own witness, 
J. D. Trenholme, on direct examination, to-wit: 

Q. Did you notify him, or had he been notified, so far as 
you could tell from your conversation with him, of this action 
of the Board of Trustees of the defendant company? 

to which the witness answered: 

A. I met Mr. Davies at the entrance of the Butler Hotel 
and we walked into the hotel and sat down there and began 
talking about the Development Company, and he asked me 
about the trouble that we are making for Mr. Rosine out here, 
and he asked me what it was all about and I told him. I told 
him of the action of our trustees with reference to his sub- 
scription. I told him of our action, of the trustees, with ref- 
erence to this subscription of that $250,000, 

‘to which ruling the plaintiff excepted and its exception was al- 
lowed by the court; 

Kighth: Because the court erred in refusing to give the jury 
instruction No. 16, as requested by plaintiff, as follows: 

‘The plaintiff had the legal right to issue all of its com- 
mon stock to John Rosene in part consideration of the convey- 
ance by Rosene to it of cerfain mining properties and water 
rights, provided that all of its then stock subscribers and all 
of the holders of its capital stock then outstanding concurred 
therein; and if you find that all of plaintiff’s common stock 
was issued to John Rosene for such properties, with the con- 
currence of all then stock subscribers and all of the holders 
of its capital stock then outstanding, then I instruct you that 
such issue was legal; and if you further find that all of the 
four hundred and ninety-nine thousand, nine hundred and 
eighty-nine (499,989) shares thereof alleged by Plaintiff and 
admitted by Defendant as issued to A. A. Housman & Co. for 
the benefit of the subscribers to the preferred stock of Plain- 
tiff, there was thereafter by said A. A. Housman & Co. as- 

| signed to and is now held by Plaintiff sufficient for Plaintiff 
to issue and deliver to Defendant one share thereof for each 
| 


five dollars ($5.00) paid on Defendant’s subscription; then I 
further instruct you that such issue and delivery by Plaintiff 
to Defendant would be in performance of Defendant’s sub- 
scription. And I further instruct you that the validity of the 
issue of Plaintiff’s common stock in part consideration for the 
conveyance by Rosene of said mining properties to the Plain- 
tiff would not in the least be affected by the fact that Rosene 
was making a commission as promoter if that fact was known 
to all directors of Plaintiff and all of its then stock subserib- 
f ers and all of the holders of its stock then outstanding and 
) there was no objection made by any of them thereto, 
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to which refusal plaintiff excepted and its exception was allowed 
by the court; 

Ninth: Because the evidence showed that the common stock | 
of plaintiff company, fully paid, was legally issued for a valuable 
consideration and was delivered as follows: $2,500,000, par value, 
as a bonus to the subscribers to the preferred stock of plaintiff 
company, $1,500,000, par value, as a bonus to John Rosine and his 
associates, promoters of “lenses company ; 


i 
Tenth: Because the evidence showed the fact that $2.500,000, | 
] 


\ 
/ 
q 


par value, of the common stock of plaintiff company, fully paid, | 
was issued as a bonus to the subscribers to the preferred stock of 
plaintiff company, and the further fact that $1,250,000, par value, | 
of the common stock of plaintiff company, fully paid, was issued 
and delivered to John Rosene and his associates, promoters of 
plaintiff company, as a bonus, were known to defendant in the 
month of October, 1908. more than three years prior to the com- 
menecement of this action; 


Eleventh: Because the evidence showed that the defendant’s 
president reported the subscription in suit and the payment of 
$50,000 on account thereof out of defendant’s funds, at a mecting 
of defendant’s Board of Trustees held at Seattle within two weeks 
after the making of said subscription, and that upon receiving said 
report the defendant failed to repudiate the same, failed to notify 
plaintiff of any repudiation of same, and failed to place the plain- ; 
tiff in s{atu quo; 

Twelfth: Because the evidence showed that at a time when | 
defendant had acknowledged that $75,000 of its funds had been paid 
to plaintiff to apply on account of the subscription in suit, to-wit: 
On September 5, 1906, it further ratified and confirmed said sub- | 
seription by assuming to ratify and confirm it for the sum of 
Sia O0te ) 

Thirteenth: Because the evidence showed that there was no } 
compromise entered into between the parties releasing defendant | 
from further claim of liability on said subscription, as alleged in 
the second Affirmative Defense of Defendant’s Amended Answer 
to the Amended Coniplaint ; a 


Fourteenth: Because the evidence showed that plaintiff at 
all times subsequent to its organization had under its ownership 
and control a sufficient amount of the common shares of its capital 
stock, legally issued, for a valuable consideration, to be able to | 
issue common stock, full paid, io all the subscribers in the pre- 
ferred shares, including defendant, in performance of its subserip- 
tion contract and the subseription in suit; and that plaintiff ten- 
dered into court, for defendant’s benefit, 25,000 shares of common — 
stock of plaintiff, legally issued, for a valuable consideration, to 
comply with said subscription in suit; 
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Fifteenth: Because the evidence showed that the allegations 
of the amended complaint and of the reply were true, and that the 
| allegations of the answer were not true; 

Sixteenth: Because the court erred in entering judgment that 
the plaintiff take nothing by this action, and that this defendant 
go hence without day and recover its costs; 

Seventeenth: Because the court erred in not entering a judg- 
ment for plaintiff against defendant in accordance with the prayer 
of the amended complaint; 

WHEREFORE, plaintiff prays that said judgment be re- 
versed and that this Honorable Court will direct the entry of a 
judgment or decree in accordance with the prayer of plaintiff’s 
) Amended Complaint. 
| 


. 
) 


WILLIAM H. GORHAM, 
Attorney for Plaintiff. 
Indorsed: Assignment of Errors. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Division, Mar. 7, 
1916. Frank L. Crosby, Clerk. By Ed M. Lakin, Deputy. 


United States Circuit Court of Appeals for the Ninth Circuit. 
No. 2117. 
Maine Northwestern Development Company, a corporation, 
Plaintiff, 
vs. 


Northwestern Commercial Company, a corporation, Appellee. 
Bond on Appeal. 


KNOW ALL MEN BY THESE PRESENTS: That we, the 
Maine Northwestern Development Company, a corporation, as 
/principal, and Fidelity and Deposit Company of Maryland, as 
‘surety, acknowledge ourselves to be jointly indebted to the North- 
' western Commercial Company, Appellee, in the above entitled. 
| cause, in the sum of ($500.00) Five Hundred Dollars, conditioned 


that: 


WHEREAS, on the 2nd day of December, 1915, in the United 
States Disirict Court, for the Western District of Washington, 
| Northern Division, in an action depending in that court, wherein 
‘the Maine Northwestern Development Company was plaintiff and 
} the Northwestern Commercial Company was defendant, numbered 
: 2117 on the law docket, judgment was rendered against the Maine 
Northwestern Development Company, Plaintiff, and the said Maine 
rthwestern Development Company, having obtained an appeal 
t the United States Circuit Court of Appeals, for the Ninth Cir- 
cuit, and filed a copy thereof in the office of the clerk of the court, 
Lto reverse the said judgment; and a citation directed to the said 
mae western Commercial Company, citing and admonishing it to 


be and appear at a session of the United States Circuit Court of 


: 
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Appeals, for the Ninth Circuit, to be holden in the City of San 
Francisco, in the State of California, on the 3rd day of May, 1916 
Next, 

NOW, if the said Maine Northwestern Development Company 
shall prosecute its appeal to effect and answer all costs if it fails 
to make its appeal good, then the above obligation to be void, else 
to remain in full force and viriue. 

MAINE NORTHWESTERN DEVELOPMENT COMPANY, 
By T. A. Davies, its President. 

(SEIAL) Fidelity and Deposit Company of Maryland. 

By J. A. Catheart, Attorney in Fact. 
Attest by L. J. Wyckoff, Surety. 

APPROVED as to form and sufficiency of sureties this 7th 

day of March, 1916. 


JEREMIAH NETERER, 

District Judge, United States District Court, for the West- 

ern District of Washmegton, Northern Division. 

Copy of the foregoing Bond on Appeal received at Seattle, 
Washington, this 7th day of March, 1916. 

BOGLE, GRAVES, MERRITT & BOGLE, 

Attorneys for Defendant. 

Indorsed: Bond on Appeal. Filed in the U.S. District Court, 

Western Dist. of Washington, Northern Division, Mar. 7, 1916. 

Frank L. Crosby, Clerk. By Ed M. Lakin, Deputy. 


In the United States District Court, for the Western Division of 
Washington, Northern Division. 
No, 2117. 
Maine Northwestern Development Company, a corporation, 
Plaintiff, 
vs. 


Northwestern Commercial Company, a corporation, Defendant. 
Notice of Lodgment of Statenient. 


To the Northwestern Commercial Company, the above named de- 
fendant, and to Messrs. Bogle, Graves, Merritt & Begle, its attorneys: 

You and each of you are hereby notified that the above named 
plaintiff has prepared and this day lodged in the office of the clerk 
of the above entitled court at Seattle, Washington, for you examina- 
tion, a statement of all of the testimony introduced upon the trial of 
the above entitled cause essential to decision of the questions pre- 
sented by the appeal of said cause heretofore herein petitioned for | 
and allowed by the court, together with all objections and exceptions 
made and taken, to the admission or cxclusion of evidence and all 
motions and rulings thereon made upon said trial; 

And you are hereby further notified that the above named plain- 
tiff will, upon the 20th day of March 1916, at the hour of ten o’clock 
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A. M., of said day, at the courtroom of the above entitled court in 
the United States Courthouse, in the City of Seattle, State of Wash- 
ington, present said statement to the above entitled court and to the 
Honorable Jeremiah Neterer, the presiding judge thereof and the 
judge presiding at said trial, and ask said court and judge to ap- 
prove the same. 
WILLIAM H. GORHAM, 
Attorney for Plaintiff. 
Copy of the foregoing Notice of Lodgement of statement re- 
ceived in Seattle, Washington, this 7th day of March, 1916. 
BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. 
Indorsed: Notice of Lodgment of Statement of testimony. Filed 
in the U. S. District Court, Western Dist. of Washington, Northern 
'Pivision, Mar. 7, 1916. Frank L. Crosby, Clerk. By Ed M. Lakin, 
Deputy. 
United States District Court, Western District of Washington 
Northern Division. 
No. 2117. 
Maine Northwestern Development Company, a corporation, 
Appellant, 
vs 


Northwestern Commercial Company, a corporation, Appellee. 
Motion. 


Comes now the Defendant, Northwestern Commercial Company, 
by its Attorneys, and moves the Court to recall the Citation issued 
over the signature of this Honorable Court under date of March 8, 
1916, and to correct said Citation or, in the alternative, quash the 
same, because said Citation was improvidently issued and is not in 
proper and legal form, and contains recitals that are not correct in 
fact, in this: Said Citation, referring to the above entitled cause, con- 
_ tains a statement in words as follows: “‘ Wherein an equitable de- 
'fense was interposed by answer,’’ when in fact no equitable defense 
' was interposed in said action by answer or otherwise. 

This motion is based upon the pleadings, records and files here- 
in, including the memorandum opinion of this Court on file therein. 

BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. 


Copy of the within motion this 9th day of March, 1916, ad- 
mitted. 


WILLIAM H. GORHAM, 
Attorney for Defendant. 
Indorsed: Motion. Filed in the U.S. District Court, Western 
Dist. of Washington, Northern Division, Mar. 9, 1916, Frank L. 
Crosby, Clerk. By Ed M. Lakin, Deputy. 


| 
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In the District Court of the United States for the Western District 
of Washington, Northern Division q 


No. 2117. 


Maine Northwestern Development Company, a corporation, 
Plaintiff, 
vs 


Northwestern Commen?ial Company, a corporation, Defendant. 
Order. 


This day came on for hearing the motion of the defendant to re- . 
eall the citation heretofore issued in the above entitled cause, citing | 
the defendant to appear in the Cireuit Court of Appeals on the ap- — 
peal taken herein, and to amend or quash the same, and the Court, 
being of the opniion that the appeal herein having been perfected, 
it has no jurisdiction to consider said motion, the same is denied. 

Ordered this 20th day of March, 1916. 

JEREMIAH NETERER, Judge. 

Indorsed: Order. Filed in the U. 8. District Court, Western | 
Dist. of Washington, Northern Division, Mar. 20, 1916. Frank L. | 
Crosby, Clerk. By F. L. C. 


United States Cireuit Court of Appeals, for the Ninth Circuit. | 
No. 2117. 


Maine Northwestern Development Company, a corporation, 
Appellant, 


VS 


Northwestern Commercial Company, a corporation, Appellee 
Order as to Exhibits. 


It appearing, in the opinion of the judge presiding in the United © 
States District Court, for the Western District of Washington, North- 
ern Division, necessary and proper that the original exhibits offered — 
and received in evidence or filed in said cause on trial thereof, 
should be inspected in the above entitled court upon appeal, 

IT IS ORDERED that said original exhibits be retained for safe 
keeping by the clerk of said District Court, to be by him transmitted 
under his hand and seal of said District Court to the clerk of the 
above entitled court at San Francisco, California, as a supplemental — 
record herein upon appeal. 

Dated Seattle, Washington, March 9, 1916. 

JEREMIAH NETERER, 
Presiding Judge in the United States 
District Court for the Western District 
of Washington, Northern Division. 

Indorsed: Order as to exhibits. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Division, Mar. 9, 1916. | 
Frank L. Crosby, Clerk. By Ed M. Lakin, Deputy. 
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In the District Court of the United States for the Western District 
of Washington, Northern Division. 
No. 2117 
Maine Northwestern Development Company, a corporation, 
Appellant, 
vs 
Northwestern Commercial Company, a corporation, Appellee. 


Certificate of Clerk, U. S. District Court to Original Exhibits 
United States of America, Western District of Washington, ss 


I, Frank L. Crosby, Clerk of the District Court of the United 
Metates for the Western District of Washington, do hereby certify 
that the attached documents constitute all the original exhibits intro- 
duced and received in evidence and used upon the hearing and trial 
of the above entitled cause, as follows: 


PLAINTIFF’S EXHIBITS: 


: Di, D2, D3, D4, D5, D6, D7, D8, D9, D10, D11, D12, D13, D14, 
P15, D16, D17, D18, El, E2, E3, E5, Ell, E12, E13, E14, E15, E16, 
7, B21, P, Ft, F2, G. H, 1, J, K, Ki. b, M, N, N1. N2, 81, S1%, 
2, 83, Tl, T1, T4, T5, AA. BB, CC. DD, EE. FF, GG, NH: 


Stipulation of parties, in re statement of W. R. Rust, dated July 
: 2, 1915, filed July 15, 1915. 


Exhibit (defendant’s) marked for identification No. 3 


Stipulation of parties, in re amendment of pleadings, dated May 
11, 1914, filed May 12, 1914, offered by plaintiff and excluded by the 
Court on the objection of defendant. 


DEFENDANT’S EXHIBITS. 
Nos. 1, 2, 4, 5, 6. 


No. 3 for identification, offered by defendant, objected to by 
plaintiff, ruling reserved by Court on objection; offered by 
plaintiff and received in evidence; 
_ which said original exhibits are herewith transmitted to the Circuit 
| Court of Appeals, there to be inspected and considered together with 
the transcript of the record on appeal in the above entitled cause; 
i which said exhibits are so transmitted pursuant to the order of the 
said District Court, so directing. 


IN TESTIMONY WHEREOF TI have hereunto set my hand and 
, affixed my official seal, at Seattle, in said District, this 28th day 
| of March, 1916. 
(Seal) 
FRANK L. CROSBY, 
Clerk, U. S. District Court. 
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In the United States District Court for the Western District of 


Northwestern Commercial Company, a corporation, Defendant. 


cause, consisting of the following: 


(1) 


(2) 
(3) 


(4) 
(9) 


(6) 
(7) 


(8) 

(9) 

(10) 
(11) 
(12) 
(13) 
(14) 


(15) 


MAINE NORTHWESTERN DEVELOPMENT COMPANY 


Washington, Northern Division. 
No. 2117. 
Maine Northwestern Development Company ,a corporation, 
Plaintiff, 


VS 


Praecipe for Record on Appeal. 
TO THE CLERK OF THE ABOVE ENTITLED COURT: 


You will please prepare a record on appeal in the above entitled 


A eaption exhibiting the proper style of court and the’ 
title of the cause; a statement showing the time of commence- | 
ment of the cause; the names of the parties, the several dates | 
when the respective pleadings were filed, the time when the | 
trial was had and the name of the judge hearing the same; the 
several dates of the entry of the verdict of the jury, of the judg- | 
ment, of the filing of the petition for appeal; of the allowance of | 
said Petition by the court and of the filing of the Assignment of 
Errors. 


The Amended Complaint filed July 21, 1915; | 
The Amended Answer to the Amended Complaint filed Sep- | 
tember 21, 1915; 


Plaintiff’s Motion to Strike the Third Affirmative Defense of } 
the Amended Answer filed October 2, 1915; 


The order granting plaintiff’s Motion to Strike the Third Af- 
firmative Defense of the Amended Answer, entered October 
foo SNe 

The Reply; 

The Statement of Testimony, as approved by the court and} 
filed in said canse ; i 

Instruction No. 16 requester by the plaintiff ; 

The verdict of the jury entered December 1, 1915; 

The judgment entered December 2, 1915; 

The Petition for Appeal, with allowance of the court ; 

The Assignment of Errors; 

The Bond on Appeal; 


The Notice of Lodgment of Statement of testimony, together — 
with the acknowledgement of service thereof on defendant; 


The Order of the court directing the exhibits to be transmitted 
on appeal to the Circuit Court of Appeals, for the Ninth Circuit; 
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(16) This Praecipe, together with acknowledgement of service 
thereof on defendant ; 
(17) The Citation on Appeal, with proof of service thereof on de- 
fendant ; 
(18)’ An Index to all of the above; 
(19) Third Amended Answer to the Amended Complaint. 
(20) Plaintiff’s Demurrer to Third Amended Answer. 
(21) Opinion on the Demurrer to the Third Amended Answer. 
(22) Order Overruling Demurrer to Third Amended Answer. 
all of the same to be duly certified under your hand and the seal of 
the above entitled court. 
Dated Seattle, Washington, March 7th, 1916. 
WILLIAM H. GORHAM, 
Attorney for Plaintiff. 
Copy of the foregoing Pracipe received this 7th day of March, 
1916. 
BOGLE, GRAVES MERRITT & BOGLE, 
Attorneys for Defendant. 
Indorsed: Praecipe for record on appeal. Filed in the U. S. 
‘District Court, Western Dist. of Washington, Northern Division, 
Mar. 7, 1916. Frank L. Crosby, Clerk. By Ed M. Lakin, Deputy. 


‘In the District Court of the United States for the Western District 
of Washington. Northern Division. 
No. 24d" 
Maine Northwestern Development Company, a corporation, 
Plaintiff, 
vs 
Northwestern Commercial Company, a corporation, Defendant. 
Defendant’s Praecipe for Record on Appeal. 


TO THE CLERK OF THE ABOVE ENTITLED COURT: 


In addition to the record on appeal requested by plaintiff in its 
praecipe heretofore filed herein, you will please prepare for the rec- 
ord on appeal the following additional portions of the record in said 
‘eause, to wit: 

1. Defendant’s first amended answer to original complaint. 

2. Plaintiff’s motion to strike the first affirmative defense of 
the said amended answer, filed on the 24th day of Febru- 

‘ ary, 1913. 

3. Order denying said motion to strike said first affirmative 
defense, entered on the 26th day of March, 1914. 

4. Opinion of Neterer, District Judge, denying said motion te 
strike said first affirmative defense, filed March 25, 1914. 

5. Motion to recall Citation. 
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6. Order denying motion to reca!l Citation. 
These additional portions of the record are required by the De- 
fendant to complete the record on appeal in said cause. 
Dated: Seattle, Washington, March 11, 1916. 
BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. — 


Copy of the foregoing praecipe for additional portions of the 

record required by defendant received this 11th day of March, 1916. 
WILLIAM H. GORHAM, 

Attorney for Plaintiff. 


Service of within Defts. Praecipe this 11th day of March, 1916, 
and receipt of a copy thereof, admitted. 
WILLIAM H. GORHAM, 
Attorney for Appellant. 


Indorsed: Defendant’s Praecipe for Record on Appeal. Filed 
in the U. S. District Court, Western Dist. of Washington, Northeru 
Division, Mar. 11, 1916. Frank L. Crosby, Clerk. By Ed M. Lakin, 
Deputy. 


In the United States District Court for the Western District of 
Washington, Northern Division. 


No. 2117. 
Maine Northwestern Development Company, a corporation, 
Appellant, 
VS. 
Northwestern Commercial Company, a corporation, Appellee. 


Certificate of Clerk of United States District Court, Western District 
of Washington, to Transcript of Record. 


United States of America, Western District of Washington, ss 


I, Frank L. Crosby, Clerk of the United States District Court for 
the Western District of Washington, do hereby certify the foregoing 
printed pages, numbered 1 to 208, inclusive, to be a full, true, 
correct and complete copy of the record and proceedings in the above 
entitled cause as is called for by the praecipe of the appellant and by 
the praecipe of the appellee, as the same remain of record and on 
file in the office of the Clerk of said Court and that said printed 
pages together with the original exhibits, separately certified, consti- 
tute the record on appeal from the final judgment of the United 
States District Court for the Western District of Washington to the 
United States Circuit Court of Appeals for the Ninth Circuit at Sai 
Francisco, California: : 

I further certify the following to be a true, full and correct 
statement of all expenses, costs, fees and charges incurred and pai¢ 
in my office by or on behalf of the appellant for making the record, 
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certificate or return to the United States Circuit Court of Appeals 
for the Ninth Circuit in the above entitled cause, to-wit: 


Clerk’s Fee (Sec. 828 R. S. U. S.) for making record, 


eertitieate or return 920 folfws at 15c....2......... $138.00 
Certificate of Clerk to transcript of record—4 folios 
PMS A PN 52) cP IMs & a Wa ua ae ee .60 
SeAMmUO CATOUMCCrEINCALC ¢ 5.44 vi eae aed 6 ve ee eee .20 
Certificate of Clerk to original exhibits—3 folios at 15c.. 45 
eodimiomsnics @ertimeaie =. 2... sina c a dacue dence oe cates .20 
Statement of cost of printing said transcript, collected 
UG mea (OGL eretete oy co a cca A, oe Ble. < we ee ee 151.11 
$290.56 
I hereby further certify that the above cost for preparing, cer- 
tifying and printing said record amounting to $.......... has been 


paid me by William I]. Gorham, Esq., Attorney for Appellant. 

I further certify that I hereto attach and herewith transmit the 
original Citation issued on appeal in said cause. 

In Witness Whereof, I have hereunto set my hand and affixed 
the seal of the United States District Court for the Western District 
of Washington, at Seattle, in said District, this 28th day of March, 


1916. 
FRANK L. CROSBY, 


(Seal) Clerk, U.S. District Court. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 
No. 2117. 


Maine Northwestern Development Company, a corporation, 
Appellant, 


vs 
Northwestern Commercial Company, a corporation, Appellee. 
TIE UNITED STATES OF AMERICA, 
to the 
NORTHWESTERN COMMERCIAL COMPANY, 
a corporation, the above named appellee: 


CITATION. 
A GREETING: 


You are hereby notified that in a certain action in the United 
States District Court in and for the Western District of Washington, 
Northern Division, wherein the Maine Northwestern Development 

4 Company is plaintiff and the Northwestern Commercial Company is 
defendant; and wherein an equitable defense was interposed by 
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answer, an appeal has been allowed the plaintiff therein to the 
United States Circuit Court of Appeals, for the Ninth Circuit; 


And you are hereby cited and admonished to be and appear in 
the said United States Cireuit Court of Appeals, for the Ninth Cir- 
cuit, at San Francisco, California, thirty days after the date of this 
citation, to show cause, if any there be, why judgment appealed from — 
should not be corrected and speedy justice done to the parties in that 
behalf. 

WITNESS the Honorable Jeremiah Neterer, Judge for the 
United States Distriet Court, for the Western District of Washing- | 
ton, Northern Division, this 8th day of March, 1916. 

JEREMIAH NETERER, 
United States District Judge for the 
Western District of Washington, 
Northern Division. 


Reeeived a copy of the above and foregoing Citation this 8th 
lay of March, 1916. 
BOGLE, GRAVES, MERRITT, & BOGLE, 
Attorneys for the Northwestern 
Commercial Company, the 
above named appellee. 


Indorsed: No. 2117. United States Cireuit Court of Appeals, 
Ninth Circuit. Maine Northwestern Development Company, Appel- 
lant, vs. Northwestern Commercial Company, Appellee. CITATION. 
Filed in the U. S. District Court, Western Dist. of Washington, | 
Northern Division, Mar. 9, 1916. Frank L. Crosby, Clerk. By Ed M. 
Lakin, Deputy. William H. Gorham, Attorney for Appellant. 


